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THE SALES LAW IN THE PROPOSED 
COMMERCIAL CODE 


Ernst Raset* 


HE PROPOSED Commercial Code" is an outstanding work, a 
most remarkable phenomenon in the realm of the common law. 
It is founded on intimate knowledge of American law and busi- 
ness practice, high scholarly industry and abundant legislative thought. 
There is no doubt that this Code contains the substance of progressive 
and beneficent law making. The basic question is whether the Draft pre- 
sents the type of legislative art needed in this country at this time. This 
question I do not dare to answer. I want only to urge the necessity of ex- 
amining it by a repeated appraisal of the choice of problems, the solution 
of the particular questions, and, above all, the technique of the Draft. 
Any critical observations can only be advanced with respect and diffi- 
dence, because the thoroughness of the draftsmen raises grave doubts in 
the reader of his own impression. But hesitation is also caused by the un- 
usual difficulty in approaching these proposals, even though finally a com- 
ment has become available. 

In the short preface, Judge Goodrich, the chairman of the Editorial 
Board, states that the form of the Code is still “very tentative.” It may, 
thus, be the view of Professor Llewellyn, the eminent Editor-in-Chief, and 
the other draftsmen, that even a radical revision is not out of the question 
before Congress and state legislatures are addressed. 

In any case, we might do well to notice the historic place of this Draft 
not only in the common-law sphere but in the rest of the world. It has 

* Research Associate, University of Michigan; former Professor of Law at the University 


of Berlin and Director of the Kaiser Wilhelm Institute of Foreign and International Private 
Law; one-time member of the Permanent Court of International Justice at the Hague. 


* Uniform Commercial Code, May 1949 Draft, The American Law Institute and the Na- 
tional Conference of Commissioners on Uniform State Laws. 
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been noted incessantly that the common-law system is adverse to statute 
law,* since its juridical method is concerned with the case and the judge 
possesses a monopoly in that field,’ and that even codification is of an 
entirely different character from Continental codes. The proposed Com- 
mercial Code seems definitely in disagreement with this old theory. 
Pound,‘ prophetically emphasizing the growing might of legislation, once 
defined various degrees of authority which an enactment may have in 
comparison with a judicial decision; of these, neither subordination nor 
equal status is reconcilable with the many declarations in the comment 
that the Code will end this or that line of decisions. Judicial interpreta- 
tion of the Act is thought of as being “limited to its reason,” the Act pro- 
viding ‘its own machinery for expansion and gradual alteration” (Com- 
ment 1 to Section 1-102). This natural effect of a true reformatory statute 
is transcended by two highly questionable pretensions. Section 1-108 
proclaims that: “The rules enunciated in this Act are mandatory and may 
not be waived or modified by agreement unless the rule is qualified by 
the words ‘unless otherwise agreed’ or their equivalent.” The generality 
of this statement, deservedly pushed aside in the excellent recent draft 
on bank collections (Section 3-601), is entirely unusual in application to 
obligations. Worse, however, Section 1-105 extends the application of 
the Code to almost every case brought before a court where the Code is 
lex fori, with disregard of any known system of conflict of laws.’ These 
are aberrations, but they certainly do away with the idea that the Code 
regards itself inferior in force to the most arrogant civil law codification. 
Moreover, the initial declaration that “this Act is remedial and shall be 
liberally construed and applied to promote its underlying reasons and 
policies” seems to displace the traditional rules of statutory interpre- 
tation. 

In reality, the statutes merged into the Code, such as the uniform acts 
on sales or negotiable instruments, have exercised as much binding force 
as Continental enactments, which themselves vary from strictest legalism 
to such loose guiding principles as are contained in some parts of the 
Swiss Civil Code. The peculiarities of British statutory construction and 


* Amos, The Interpretation of Statutes, 5 Camb. L. J. 163, 174 (1943). 


3 Franklin, The Historical Function of the American Law Institute, 47 Harv. L. Rev. 
1367, 1370 (1934). 


4 Pound, Common Law and Legislation, 21 Harv. L. Rev. 383, 385 (1908). 


5 This section has been sharply criticized by the scholars of conflicts law assembled in Ann 
Arbor, on August 20, 1949. See Note, 10 La. L. Rev. (March, 1950). 
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other historic differences from civil law have “disintegrated” on the 
American soil, or gone through changes.® 

Under these circumstances, this country faces the same great problem 
of legislative technique which is well known abroad, arising from the 
contradictory demands of generalization and concrete perception, legal 
conciseness and popular language, comprehensive coverage and judicial 
discretion. And the highly interesting question ensues, whether out of the 
venerable tradition of the common law a new style can be formulated, 
leading to a happier reconciliation of the opposing postulates than the 
European types of codification have reached. 

Is this the ambition that animates those parts of the Draft which are 
not manifestly revisions amending the older statutes? Notably, the “re- 
vised Sales law” is totally “rearranged and re-written.” It seems to ob- 
serve the inductive method of common law, piling case upon case and 
ascending to the cautious generalizations of tentative rules, continuously 
interrupted by cross references, exceptions and counterbalances. By such 
method, however, legislation is well prepared but not yet achieved. Since 
this Code is intended to innovate the law, its conservative language and 
its evident anxiety to clothe modern rules in the old familiar style are not 
introduced by a feeling of necessity but are presumably opportune con- 
cessions to the habits of the American lawyers. This is a puzzling compro- 
mise. 

A new American Code may choose one of two clear-cut paths. It may 
be content with amending, complementing, and recomposing the uniform 
laws. This is what Article Three on negotiable instruments does. Whether 
the same method should cover the results of Article Two on sales law, 
depends on the legislative intent. If we think of the basic juridical aspect 
of sales contracts, they appear the same as under the Roman emperors. 
Yet the economic organization and habits mirrored in Chalmers’ Sale of 
Goods Act were long antiquated even in 1893. An act limited to amend- 
ments in this case would have largely to preserve the accustomed ar- 
rangement and language. A code may, instead, resolutely create a fresh 
body of rules. Such an undertaking frightens our conservative profession. 
However, reluctantly abandoning our routine, we still fare better with a 
streamlined new order, brought to us in a simple and persuasive form, 
than with a confusing conglomeration of old and new substance result- 
ing in years of litigation for ascertaining what is new and how it fits into 
the old frame. 


*See Horack, The Disintegration of Statutory Construction, 24 Ind. L. J. 335 (1950) 
and authors cited. 
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There are good reasons to contend that the time has come for a thor- 
ough legal consolidation of American business life. The rules and points 
of view advanced in the Draft suffice for this purpose, if improved in many 
places, and, above all, if presented with co-ordination, discipline and self- 
restriction. Such pre-eminent draftsmen can certainly bring about any 
perfection when they set their minds to it. Professor Llewellyn has not 
only elucidated the merits of past judges but also led the movement to- 
wards reform of the American sales law. 

Submitting a plea for a freer and clearer development of the Draft’s vig- 
orous impulses, I have to illustrate, by some striking examples from the 
Revised Sales Act, what I regretfully regard as the remaining obstacles to 
thé most efficient legislation. But serious critical concentration on a few 
shortcomings should by no means be taken as opposition to the Draft, 
which I admire. To the contrary, I am convinced that by a change of cer- 
tain methods the great qualities of the Code would gain fuller recognition 
and a better prospect of success. 

I once reported in this periodical on the close relationship between the 
Uniform Sales Act and the (first) Rome draft of a uniform world law on 
the sale of goods.’ This reference may help to shorten my remarks. In its 
last version, the Code has reached a high degree of similarity with the 
international draft, in major rules though not in all particulars and not at 
all in the external form.® 


1) | Non-Merchanis 


The Code had to face the problem, familiar to civil law countries, 
whether commercial law should be distinguished from non-mercantile law 
and what the differences should be. When the merchants were organized 
in guilds, the law merchant was a semipolitical category; in the commer- 
cial codes, added to the civil codes since Napoleon’s Code de Commerce, it 
was professional. To this personal criterion, an objective one was added 
by considering certain transactions as mercantile per se because of their 
speculative nature. In modern development, commercial enterprise has 
become the center of the more typical subject matters of commercial law. 
Due to all these influences, the separate commercial codes of Europe, 
Latin America and Japan vary in scope, the principal question in the law 

7 Rabel, A Draft of an International Law of Sales, 5 Univ. Chi. L. Rev. 543 (1938). A 
second edition of the Projet d’une loi uniforme pour la vente d’objets corporels meubles was 
published in 1939, and also in Unification of Private Law, Institute for the Unification of 
Private Law, Rome, 1948. 

* A preliminary comparison of the two drafts is outlined in a paper by the present writer, 


read at the 1949 Ann Arbor Institute for World Trade Problems, to be published in the Michi- 
gan Legal Studies. 
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of contract being to what degree the duties of precise contracting, ac- 
curate performance, alert correspondence and quick decision, natural to 
modern mercantile speed and exactitude, have to be relaxed for non-mer- 
chants. The English courts and the sales acts avoided distinction, and, in 
principle, imposed the commercial standards on everybody. And some 
prominent laws on the European Continent followed by largely “com- 
mercializing” the general law of obligations. 

As the draftsmen evidently perceived, Anglo-American law naturally 
belongs to the same class of legislation as the Swiss Code of Obligations 
and the recent Italian Civil Code. These codes include, or leave to special 
legislation, the institutions exclusively or primarily serving commercial 
enterprises and therefore forming the main body of commercial law; they 
establish a unified law of obligations with exceptions for transactions be- 
tween merchants or for merchants. The Swiss Code, by numerous excep- 
tions of this kind, results in a partial dualism practically similar to the 
German law which started from the opposite end with a separate law of 
merchants. The Italian Code arrived at its analogous system after a hard 
fight between the advocates of the merger, the “‘Fusionists,” and the com- 
mercial “Autonomists” who continue to revolt.’ 

It should be noted, first, that in the European codes the exceptions in 
the law of obligations are intended for relationships involving merchants 
who are, as a rule (though not always), immediately identifiable by their 
registration in the appropriate register; and, second, that the exceptions 
for merchants are stated in unequivocal special rules. 

Our Draft follows, as it should, this pattern of general rules and com- 
mercial exceptions (although the excepted subject matters are different 
and scarce), with more regard for the non-merchants than the common 
law has shown in the last century. This purpose forced the Draft into a 
new field. What it does is ingenious but should not be the last word. 

As the now necessary definition of a merchant, Section 2-104 provides 
that a merchant is a person who by his “occupation’’—meaning profes- 
sional business (Comment 1)—“holds himself out as having knowledge 
or skill peculiar to the practice or goods involved in the transaction or in 
any particular phase of it.” If I understand well the elasticity of this 
phraseology, the idea is that a farmer selling a crop is liable as a merchant 
for the quality of the goods, but may not have to account for solicitude in 
answering letters. But so many questions are left to the imagination that, 


* For a list of the comprehensive literature, see Greco, Il dirritto commerciale fra l’auto- 
nomia e la fusione, 45 Rivista del Diritto Commerciale I, 1 taaarhs a3 id. I, ar (1943). For 
the view of the “Autonomists” after the contrary decision by the fascist government, see 
especially Valeri, Autonomia e limiti de] nuovo diritto commerciale, I, 21 (1943). 
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as it is now, this is scarcely a workable formula. The danger of litigation, 
however, especially lurks behind Section 1-102 (3), which states: “A pro- 
vision of this Act which is stated to be applicable ‘between merchants’ or 
otherwise to be of limited application need not be so limited when the 
circumstances and underlying reasons justify extending its application.” 

Hence, although Section 2-405 requires that the goods must have been 
“delivered in current course of trade” to a purchaser in good faith who is 
a merchant if he is to acquire better title than his transferor, the comment 
notes that “even a non-merchant may be affected” by this criterion. 
“Between merchants,” when the buyer has rejected the goods and given 
timely notice of a defect, the seller may make “‘a request in writing for 
a full and final written statement of all defects on which the buyer pro- 
poses to rely” (Section 2-605 [1] [b]). However, according to the com- 
ment, ‘The ‘between merchants’ language . . . is not intended to exclude 
the non-merchant buyer,” except that the seller should hand him a fuller 
explanation of what he “‘is really after.” 

Shall nonprofessional parties, then, really be assimilated to the profes- 
sionals? Suppose that the administrator of an estate sells three carloads 
of timber to be delivered at his station, that the wood is duly piled and 
the buyer receives notice for taking delivery. If the timber perishes in an 
accidental fire, has risk of loss passed? Section 2-509 (2) answers that 
“the risk of loss passes to the buyer on his receipt of the goods if the seller 
is a merchant; otherwise the risk passes to the buyer on tender of deliv- 
ery.” Is this seller a “merchant’’? If so, he bears the risk despite his en- 
tirely correct tender. The comment explains that the merchant’s ‘“‘occu- 
pation warrants the assumption that he has insured his wares.”’ Is this 
true for any lumber camp? For our administrator? The comment suggests 
that even though a seller bears the risk, he may recover his damage on 
the ground of the buyer’s breach of contract by not taking timely de- 
livery. In practice, this method may sometimes be cumbersome. Of course, 
in this case, the entire distinction is questionable. After all, the universal 
rule that risk passes when the buyer fails to take delivery (not on tender!) 
should be good enough for every party. This rule, in fact, ought to be dis- 
tinctly expressed in a code designed for courts and for merchants. 

With respect to notice of breach, under the present Uniform Sales Act 
any buyer must give notice of any breach within a reasonable time (Sec- 
tion 49). Most foreign laws require notice only from merchants and only 
for defects of quality. The American courts could have differentiated by 
allowing non-merchants a longer period of time and less precise substanti- 
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ation of notices than merchants"; we find, instead, most cases between 
merchants concerned with long periods. The proposed Code provision 
mentioned above retains all the severity and adds a duty of indistinct 
personal scope. 

Although businessmen’s behavior has always attracted the attention 
of the courts, only in the doctrine of warranty for merchantibility does 
the text of the present Uniform Sales Act contain special provisions for a 
“seller who deals in goods of that description” (Section 15 [2]). In this 
limitation, the Draft imposes liability on the seller for fitness of the goods 
for their ordinary purpose only if he is a merchant (Sections 2-314 [1] 
and [2] [c]). No genuinely new act would do this. The Draft maintains the 
merely historically explicable English list of warranted defects, including 
implied warranty in its fictitious sense (Section 2-315), in a singular con- 
trast with the modern method by which the Draft integrates the remedies 
for breach of warranty into those for breach of contract. 


2) Statute of Frauds 


The most striking example of ultra-conservatism in the Draft is the in- 
sertion and reinvigoration of the Statute of Frauds (Section 2-201). Com- 
pulsory writing for the enforceability of transactions is a thoroughly anti- 
quated legislative trick, which has so often misfired that the old law has 
been called the Statute for Frauds and “the refuge of a welcher.” There is 


almost no jurisdiction left in the civil law orbit where commercial con- 
tracts are subjected to this patriarchal protection of ignorant parties. 
Not even the small farmers of Poland and Italy have been considered to 
need this guard. In conservative England, criticism by a long chain of 
pre-eminent jurists has led to the repeal proposal of the Law Reform 
Committee." Do we rate American businessmen as less intelligent, more 
naive? Considering all the well-known arguments, historical” and prac- 
tical,’ the draftsmen owe us some justification for their stand. 


%e Thus the unitary rule is applied in Sweden, Almén, 1 Skandinavisches Kaufrecht 124; 
and in Switzerland, Federal Tribunal 18 Off. Coll. II 353; v. Tuhr, Allgemeiner Teil des 
Schweizer Obligationenrechts 3 (1924); 1 Oser-Schoenenberger, C. Obl. p. xxx. 

™ Chief Justice Campbell (1851); Sir J. F. Stephen and Sir Frederick Pollock (1884); Judge 
Willis (1901); Francis M. Burdick (1916); Holdsworth (1924); James Williams (1932); 
the Sixth Interim Report of the British Law Revision Committee, Section A (1937); and 
Cheshire and Fifoot (1945). 

See Rabel, The Statute of Frauds and Comparative Legal History, 63 L. Q. Rev. 174 
(1947). 


"3 Compare Rabel, A Draft of an International Law of Sales, 5 Univ. Chi. L. Rev. 543, 558 
(1938). 
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How little sense it makes, moreover, that where one party to an oral 
agreement confirms it, the other should enjoy ten days for giving notice 
of objection (Section 2-201 [2])—ten days for speculation in the era of 
radio and planes! And every formality is satisfied when a transaction is 
“written in lead pencil on a scratch pad,” without indicating “which 
party is the buyer and which the seller,” or “the price, time and place of 
payment or delivery, the general quality of the goods or any particular 
warranties.” “The only term which must appear is the quantity term 
which need not be accurately stated but recovery is limited to the amount 
stated’’ (Comment 1). A surprising law! 

3) Basic Concepis 

In a previous article, I explained how the Rome draft of a sales law is 
technically based on certain fundamental, exactly-shaped concepts such 
as delivery, rescission, general and special damages, etc." The Code neg- 
lects this technique, and I believe that the effort to maintain an amount of 
the old language coupled with the reluctance to formulate definite rules 
contributes much to the regrettable obscurity of the text. For example: 

Acceptance. Like “delivery,” “acceptance” is used in Anglo-American 
business forms and law “in many different senses.’"* For the purpose of 
the Statute of Frauds, the word has been defined in England as the tak- 
ing of the goods by the buyer with the intention of becoming owner.” As 
a condition for an action for the price, another leading English case held 
that by dealing with the goods as owner the buyer “has so waived any 
objection on that score.’’*’ This close connection of “acceptance”’ with the 
passing of the title at the same time determined the passing of the risk.” 

The Code, without defining the word, states the constitution, effect, 
and “revocation” of acceptance: 

SECTION 2-606. What Constitutes Acceptance of Goods. 

(1) Acceptance of goods occurs when the buyer 

(a) signifies his acceptance to the seller; or 

(b) fails to make an effective rejection (Subsection (1) of Section 2-602), but 
such acceptance does not occur until the buyer has had a reasonable oppor- 
tunity to inspect them; or 

(c) does any act inconsistent with the seller’s ownership; but if such act is 
wrongful as against the seller it is an acceptance only if ratified by him. 

(2) Acceptance of a part of any commercial unit is acceptance of that entire unit. 

“4 Ibid. 

*5 Isaacs, The Industrial Purchaser and the Sales Act, 34 Col. L. Rev. 262, 270 (1934). 

*6 Benjamin, Sales 781 (1920); 1 Williston, Sales § 75 (1948). 


*? Parker v. Palmer, 4 B. & Ald. 387 (1821); Chapman v. Morton, 11 M. & W. 534 (1843); 
4 Williston, Sales § 483 (1948). 


8 Compare 2 Williston, Sales § 301 (1948). 
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SECTION 2-607. Effect of Acceptance; Notice of Breach. 

(1) The buyer must pay at the contract rate for any goods accepted. 

(2) Acceptance of goods by the buyer precludes rejection of the goods accepted and 
if made with knowledge of a non-conformity cannot be revoked because of it unless the 
acceptance was on the reasonable assumption that the non-conformity would be 
seasonably cured but acceptance does not of itself impair any other remedy provided 
by this Article for non-conformity. 

(3) When a non-conforming tender has been accepted the buyer must within a rea- 
sonable time after he discovers or should have discovered the breach give the seller 
notice of breach or be barred from any remedy. The burden is on the buyer to establish 
any breach with respect to the goods accepted. 

SECTION 2-608. Revocation of Acceptance in Whole or in Part. 

(1) The buyer may revoke his acceptance of a lot or commercial unit whose non- 
conformity substantially impairs its value to him if he has accepted it 

(a) on the reasonable assumption that its non-conformity would be cured and 
it has not been seasonably cured; or 

(b) without discovery of such non-conformity if his acceptance was reasonably 
induced either by the difficulty of discovery before acceptance or by the 
seller’s assurances. 

(2) Revocation of acceptance must occur within a reasonable time after the buyer 
discovers or should have discovered the ground for it and before any substantial change 
in condition of the goods which is not caused by their own defects. It is not effective un- 
til the buyer gives the seller notice of it. 

(3) The buyer has the same rights and duties with regard to the goods involved as 
if he had rejected them. 


These provisions have bewildered me. Intentionally or not, the Code 
maintains somehow the old connection of acceptance and title. According 
to Section 2-606 (1) (c), repeating Section 48 of the Uniform Sales Act, 
acceptance occurs if the buyer “does any act inconsistent with the seller’s 
ownership.” And Comment 2, although not the text, asserts that “ac- 
ceptance always includes acceptance of the title and there is no acceptance 
of title apart from acceptance in general.” But Professor Llewellyn in his 
brilliant articles has postulated that the contractual duties of the parties 
should no longer be tied up with the passing of the title,"® and the same 
idea, recognized everywhere in the leading literature, is at the basis of 
the Code. “The legal consequences are stated as following directly from 
the contract and action taken under it without resorting to the idea of 
when property or title passed or was to pass as being the determining fac- 
tor.” (Comment to Section 2-101). Section 2-721, in fact, connects pass- 
ing of the risk with tender of delivery or “receipt” rather than with the 
transfer of title. But may a buyer not become an owner upon contracting 
long before he is in a position to “accept” the goods (whatever this may 


19 Llewellyn, Cases and Materials in the Law of Sales XIV (1930); Llewellyn, Through 
Title to Contract and a Bit Beyond, 15 N.Y.U. L.Q. Rev. 159, 169 (1938). 
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mean)? Or, does not the buyer in a conditional sale “accept” the goods 
without acquiring the title? 

What, then, is the meaning of acceptance? It seems to me that three 
situations should be distinguished (all regarding acceptance of the goods, 
not of the title or the documents). 

(a) The buyer ‘takes delivery’ in the physical sense. Sections 2-103- 
(1) (c) and 2-705 correctly call this act “receipt.” This is a duty of the 
buyer if the goods conform to the contract. This act cannot deprive him of 
any remedy if the goods are nonconforming. Whether they are, examina- 
tion will or should tell. Hence this case cannot be an exception to the rule 
that the buyer loses the right to rejection by “acceptance” as Section 
2-606 (1) (b) assumes. Here, the text intends to say the right thing but 
confuses the reader by using ambiguous wording. 

(b) The buyer approves the goods provisionally with the sole effect of 
shifting the burden of proof for nonconformity of the goods with the con- 
tract. This concept has been adopted by the German Civil Code, Section 
363, under the name of acceptance as delivery. The buyer acknowledges 
that prima facie the tender fulfills the seller’s duty, an act correlative to 
what the draft calls appropriation by the seller. Section 2-326 (1) presum- 
ably uses the word in this sense. 

In practice, doubts may arise whether the buyer’s attitude does not in- 
clude a waiver of remedies, so as to make express protestations advisable. 
But because the Draft ignores such prima facie approval, Section 2-606 
(1) (c) fails to make the exception provided in (b) for subsequent examina- 
tion of the goods. 

The same situation arises when a defect cannot be discovered by an ex- 
amination at the time of receipt, but only subsequently, as for instance 
in the course of manufacturing. The buyer, of course, may avail himself 
of the defect despite a previous receipt or prima facie approval which is 
not more prejudicial with regard to these defects than with regard to de- 
fects discoverable by prompt examination. Section 2-607 (3) seems to 
view this case in some unexplained variance with Section 2-606 (1) (b). 

(c) Finally, the accepting buyer may waive his remedies, totally or in 
part, or lose them on the ground of a legal provision. In this regard, the 
Draft is unsatisfactory in two respects. On the one hand, the text is un- 
duly involved. Section 2-607 (2) takes the right to rejection away from 
the buyer in ali cases of “acceptance,” apparently even though the goods 
have merely been “received” into physical possession, with the only ex- 
ception of a future examination. This severity, it is true, continues an 
Anglo-American rule based upon the passing of title, but in Section 49 
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of the Uniform Sales Act (as in many foreign laws) the loss of the right to 
reject is based on the failure to give notice rather than on the so-called 
acceptance. These principles are quite distinct. 

On the other hand, Sections 2-607 (2) and (3), in a sound effort to pre- 
serve the right to damages in cases of hardship,”® maintain all of the buy- 
er’s other remedies for nonconformity if he gives notice in time. It seems 
however that he even preserves his remedies when he knows of the defect 
at the time of “signifying acceptance” or disposing of the goods, but sub- 
sequently gives notice of defects. Other codes rightly deny all remedies in 
these cases, unless protestation is made.” 

Section 2-608 (compare Section 2-703), further complicates things by 
admitting a “revocation of acceptance,” and Section 2-606 (1) (c) adds a 
revocation of rejection in the form of a “wrongful acceptance” needing a 
“ratification” by the seller. The former is simply a rejection after a receipt 
which does not imply waiver, and the latter is a new agreement by the 
parties which may occur in all situations and should not be stereotyped as 
a specific sort of acceptance. 

Special Damages. Section 2-715 has the excellent purpose of combining 
the buyer’s right to “rejection” —it would be better to say here “‘cancel- 
lation’’— with his right to receive damages. In this it follows the French 
and New York pattern and the Rome proposals. The often alleged in- 
compatibility of rescission and damages is one of those “logical impossi- 
bilities” lawyers love to invent. But how this section exactly fits in with 
provisions such as Sections 2-601, 2-711, 2-713 and the doctrine of war- 
ranty, must be thoroughly clarified before application is practicable. In 
any case, the section itself accumulates remedies really incompatible. 
Among the “incidental damages,” Section 2-715 (1) mentions “expense 
reasonably incurred in inspection, receipt and transportation” of goods 
rightfully rejected. Such expenses are incurred whether the goods are 
good or bad, accepted or rejected. Their recovery can be asked on the 
theory that the buyer would have been spared them if he had not made 
the harmful contract—so-called reliance interest, negative damages. On 
the other hand, “charges, expenses or commissions in connection with ef- 
fecting cover and any damages from delay or otherwise resulting from the 
breach” are typical damages for nonperformance, that is, substitutes for 
the performance of a contract on which the buyer stands—“positive dam- 
ages.”’ Notwithstanding Williston’s express text in the Uniform Sales Act, 
Section 69 (2), damages for the reliance interest have frequently been 
*° See Report to the Second Draft 12 (1941). 

* German Civil Code § 464; Swiss C. Obl, art. 201; Italian C.C., art. 1175. 
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granted by American courts which found it insufficient, in case of “‘rescis- 
sion,” to limit the buyer to mere restitution of the price paid. Where, 
however, the contract is kept alive as far as the claim for damages is con- 
cerned, as under the new Code, the accumulation of restitution of the 
price and a claim for damages for the expectation interest with an addi- 
tional claim for damages for the reliance interest is unjustified. The buyer 
must not be allowed simultaneously to claim to be restored to the status 
in which he would be if he had never made the contract, and that in 
which he would be if the contract had been properly performed. 


4) Essential and Inessential Breaches 

Adapting the British Sale of Goods Act, Williston perceived the inade- 
quateness of the traditional treatment of “conditions” and “warranties” 
and almost eliminated the distinction, although he hesitated to adjust 
all the language.” However, the Uniform Sales Act thereby lost its bal- 
ance in that it failed to make clear the highly important difference be- 
tween the situations on which the distorted distinction rested, originally 
and practically. Not every stipulation of a time for delivery is ‘‘of the es- 
sence of the contract” so as to justify immediate rejection of the goods; 
the English Act, in Section 10 (1), states that this depends on the terms 
of the contract, and the courts merely presume its essential nature, and 
then only in transactions between merchants.** The British section also 
expressly says that “stipulations as to time of payment are not deemed to 
be of the essence of a contract of sale.’”” Whatever the American practice 
may be, Section 2-601 would allow rejection of the whole “if the goods or 
the tender of delivery fail in any respect to conform to the contract.’’ Sec- 
tion 2-703 offers the seller the entire arsenal of his remedies “where the 
buyer wrongfully fails to make a payment due on or before delivery.” All 
this severity goes far beyond the English model which itself exaggerated 
the scope of usages developed in such speculative operations as the trade 
in grains and other bulk merchandise. For industrial and agricultural sell- 
ers and for any ordinary buyers this rigidity is so excessive that the courts 
would seek to escape and thereby fall back into uncertainty, or the con- 
tract forms of powerful parties will indulge in even more contracting out 
than they have done. 

Essential and inessential duties must also be distinguished in principle.** 


™ See Bogert, The Proposed Federal Sales Act, 26 Va. L. Rev. 638, 640 (1940). 


*3 Reuter, Hufeland & Co. v. Sala & Co., 4 C.P.D. 239, 246, 249 (1879); Hartley v. Hymans, 
[r920] 3 K.B. 475; 2 Williston, Sales § 452 ff. (1948). 


*« Compare 1 Williston, Sales § 225a (1948). 
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However, the Draft recognizes their difference only in some special cases: 
Section 2-311 (3) mentions the case “where the exercise of an option will 
materially affect the other party’s performance’’; Section 2-504 (c) allows 
rejection because of failure to give notice of shipment “only if material 
delay, loss or damage ensues”; Section 2-608 permits revocation of ac- 
ceptance when “non-conformity substantially impairs its value” to the 
buyer; and, of course, there is the case of nonconforming installments 
(Section 2-612). 

It should be added, however, that the Code wisely refrains from mak- 
ing the right to rejection for breach of the main obligations—of delivery, 
warranty and payment—dependent on the major or minor importance of 
the defects. Some legislation has denied rescission for minor defects of 
quality. It is well known that the great distances often involved in modern 
commercial transactions make it advisable to avoid returns of goods or 
sales at auction in faraway places. It is also true that rescission is less 
necessary or equitable when the aggrieved party can dispose of the goods, 
when goods are manufactured on order, or when the buyer does not 
have the risk of paying cash in accepting a shipment.** Yet a general sales 
law must avoid trying to cover all situations and provoking litigation by 
fine distinctions. ; 

Every general sales law is confronted with the variety of contract types, 
developed for different kinds of merchandise, of transportation, of financ- 
ing, or of local habits. For this reason the “‘c.i.f.” rules have been endlessly 
attacked as unrealistic generalization, and the international sales draft 
encountered similar opposition. Nevertheless, time and again, codifications 
and unifications have rightly sought a basic, fair regulation of the average 
seller-buyer relation, leaving the special types to the formulations of the 
trade. There can be no end if we try to do justice to every factual situation. 

Has the Draft itself observed this truth quite consistently? Has it not 
too willingly responded to the multitude of economic organizations and 
standards, and of risks inherent in business transactions? It will need a 
highly qualified generation of judges and counsel to live up to its impos- 
ing flow of thought-provoking ideas and suggestions. 


CONCLUSION 


In perusing this enormously rich and thoughtful work, infinitely more 
comes to mind. We owe it general grateful acknowledgment despite some 
strong objections to the substance, and a general wish for clarification, 
simplification and modification, respecting the technique as well as minor 


** Honnold, Buyer’s Right to Rejection, 97 U. of Pa. L. Rev. 457, 466 (1949). 
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points. The Draft has overcome huge difficulties. Other handicaps re- 
main to be surmounted. 

I cannot suppress the mention of the most efficient remedy. The Code, 
in each of its subsequent versions, has come nearer to the results of com- 
parative research. Its ultimate shape would still be original and suitable to 
internal American business life, so thoroughly studied by the authors, if a 
resolute attempt were made to agree with the rest of the Western coun- 
tries on common solutions to the common problems and to give them, in 
the several countries and languages, a varying but commonly under- 
standable expression. Many particulars may remain at variance. Sales 
law, negotiable instruments and commodity papers are over-ripe for a 
measure of world law, a uniformity not obtainable by the dictate in Sec- 
tion 1-105. Other parts of the Code are running ahead of the Continental 
achievements and will gladly be taken as a model elsewhere. At the very 
least, a common comparative legislative research, on the basis of this im- 
pressive draft, would provide fruitful lessons for each nation involved, an 
effort so far never sufficiently supported from the American side. 

The Draft is such an accomplishment as to deserve perfection by every 
conceivable effort. In the mutual inspiration of some international col- 
laboration, American legislation would achieve its own growth and exer- 
cise a mighty influence on the world. 


* A simple, though tiny, example for many: Uniform Sales Act § 63(3) grants action for 
the price if the goods “cannot readily be resold for a reasonable price.” The Draft, Section 
2-709(1) and Comment 3, “substitutes an objective test”: the action “can be sustained only 
after a reasonable effort to resell the goods at ‘a reasonable price’ actually has been made or 
where the circumstances ‘reasonably indicate’ that such an effort will be unavailing.” The 
test of the Rome Project is considerably more objective: it requires always and only that the 
goods have no current price. The rational merits of these two versions ought to be examined. 
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I. WHAT THE PRoGRAM Was 


F THERE is any field in which the official United States occupation 
| policy has been steadfast and unwavering it has been with respect to 
the decartelization of Germany. The subject received attention al- 
most from the beginning of that stage of World War II in which it ap- 
peared that the war might end some day—and in our favor. As early as 
September, 1944, President Roosevelt wrote Secretary Hull that the “de- 
feat of the Nazi armies will have to be followed by the eradication of these 
[cartel] weapons of economic warfare.”’* The same policy was expressed by 
the Joint Chiefs of Staff in April, 1945, and again in the Potsdam Agree- 
ment three months later.’ 

On February 12, 1947, the United States military authorities in charge 
of the occupation of Germany promulgated a law, known as Law 56, the 
purpose of which was to eliminate from the German economy at the earli- 
est practicable date “‘concentrations of economic power as exemplified, in 
particular, by cartels, syndicates, trusts, combines, and other types of 
monopolistic or restrictive arrangements which could be used by Germany 
as instruments of political or economic aggression.’’ 

On April 15, 1949, @ committee, appointed by the Secretary of the 
Army, to review the decartelization program in Germany submitted a 
documented report in which it reached the conclusion that very little had 
been done to carry out the program set forth in Law 56.5 

* Attorney, Anti-Trust Division, United States Department of Justice. The author was 
secretary of the “Ferguson Committee” which investigated the operation of the German de- 
cartelization program and rendered a report thereon. United States Army [Special Committee 
To Study Decartelization and Deconcentration in Germany], Report to the Honorable Secre- 
tary of the Army, April 15, 1949 (hereinafter referred to as the “Ferguson Report”). The views 


expressed herein are the author’s own, and not necessarily those of the Department of Justice 
nor of the members of the Ferguson Committee. 


* Ferguson Report 13. 

2 JCS 1067/6, issued April 26, 1945. See Ferguson Report 13-14. 
3 Ferguson Report 14-17. 

4 Ibid., at 16-17. 


5 Tbid., at 89, 119. The Ferguson Committee consisted of Commissioner Garland S. Fer- 
guson of the Federal Trade Commission, Chairman, Samuel! S. Isseks of New York City, and 
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The purpose of the present study is not to evaluate the occupation pol- 
icy of the United States government in this brave new world—or that 
part that is the American Zone in Germany—or even to evaluate the pol- 
icies back of the decartelization program in Germany. Nor does it attempt 
to suggest what should or should not have been done in any specific case 
coming within the scope of the decartelization program. Rather, its pur- 
pose is to examine the program in action and to suggest possible reasons 
why it has failed. 

That it has failed, thus far, is painfully apparent. One need only look at 
the chronology to see that. Like an animal on a treadmill, the efforts that 
have been put forth have resulted in little more than keeping the program 
from losing ground. Taking its initial formulation as the bench mark, the 
decartelization program appears to have alternated mainly between hold- 
ing its own and falling behind. It has almost never advanced. 

Thus, the break-up of the I. G. Farben combine that occurred in 1945, 
granting that it was largely theoretical, represented nevertheless the high 
water mark of that particular deconcentration. The individual units today 
are in closer collaboration than they were then.° The original break-up of 
the Ruhr iron and coal industries into 25 or 30 units has retrogressed into 
a separation of approximately 10 or 15 units; the iron and coal facilities 
which were originally separated have now been reintegrated.’ 

In October, 1949, High Commissioner McCloy announced that the 
United States decartelization staff had been reorganized and that the 
program would proceed. As of January, 1950, a fresh staff is being or- 
ganized and will shortly tackle the problem anew. 

These recent moves, and the apparent determination of Mr. McCloy 
and his staff to do something at long last to implement the official United 
States policy, are most encouraging. They cannot obscure the fact, how- 
ever, that as of the time this is being written, four years and five months 
after the first clear-cut declaration of policy in the Potsdam Agreement, 
those in charge of the decartelization program are attempting to formu- 
late rules for the effective handling of deconcentration cases, and are “re- 


A. T. Kearney of Chicago. Assistants to the members of the Committee were William H. 
England, former Chief Economist of the Federal Trade Commission, Norman Mitchell of 
Chicago, and the author. 


* Contrast the statement of General Clay to the Ferguson Committee in December, 1948, 
to the effect that I. G. Farben, as such, no longer exists (Ferguson Report 24), with the state- 
ments of the I. G. Farben stockholders in December, 1949, recommending that the properties 
be turned back to them to ‘“‘decartelize.” For comment on this proposal, see Stokes, Same 
Industrial Empire—Real Truth behind German Cartels seen in Report of I. G. Farben 
Committee, Washington Evening Star, Dec. 21, 1949. 


1 Ferguson Report 24-27. 
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examining’’ the cases which have already been processed in order to de- 
cide what should be done about them. The personnel of the decartelization 
staff has decreased from a peak of ninety-four lawyers and investigators 
to a mere handful as of the present time—this, notwithstanding the fact 
that practically the entire program still lies ahead, rather than behind.* 


II. How THE PRoGRAM FAILED 


This gloomy picture of frustration and failure is not the product of an 
over-fertile imagination. It is based upon cold, hard facts. The picture of 
what has, and has not, happened is best obtained from the Report of the 
Ferguson Committee. The findings of that Report may be summarized as 
follows:° 

The clear and consistent policy, on paper, of the United States govern- 
ment, beginning with the Directive of the Joint Chiefs of Staff and the 
Potsdam Agreement in 1945 and continuing to the present time, has been 
to eliminate from the German economy excessive concentrations, monop- 
olistic restraints, cartel agreements, and other restrictions upon the opera- 
tion of a free competitive market. The settled purpose of the program was 
to establish in Germany a sound and democratic economy, and to channel 
the reconstruction of Germany along peaceful democratic lines. Pre-war 
and Nazi Germany presented an extreme case of monopoly control, domi- 
nation of the economy by a few powerful industrialists and financiers, and 
the use of cartel agreements and other restrictive business practices to 
hold the German economy in thrall and to extend German control into 
foreign areas. The extent to which these evil practices participated in 
bringing about World War II is well known. It was thought, and rightly, 
that these practices had to be eliminated if there was to be any hope of 
permanent and satisfactory world peace. It was to the elimination of these 
evils that the decartelization program was directed. 

Following the 1945 declarations of policy, extensive negotiations were 
conducted with the British and others in an effort to formulate a satisfac- 
tory law to carry out an effective decartelization program. During the 
same period, thorough studies of German industries were made with par- 
ticular attention to the external assets of these industries, the extent of 
their domination and cartel practices, and the existence of excessive con- 
centrations of economic power achieved through the use of combines and 
financial controls. 


* Tbid., at 107. 


* No attempt will be made to cite the specific pages of the Report wherein the ensuing 
factual accounts are discussed in detail. The Report, proper, is 129 pages long. For a summary 
of the findings, see Ferguson Report 112-119. 
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Law 56 was put into force in February, 1947. No one would claim that 
it was the best drafted of all possible laws. Nevertheless, it provided an 
adequate basis for effective action to the extent that those charged with 
its administration were prepared and disposed to act effectively. A mere 
law, and a staff to administer it, are not, of course, enough in themselves 
to bring about results—at least, in accordance with American ways of do- 
ing things. One also needs regulations and rules to tell the staff what to 
do and how to do it. 

Having steered safely, though perilously, through the shoals of multi- 
partite negotiations, the decartelization program finally foundered be- 
cause of procedural complexity and the lack of support of those respon- 
sible for its administration. 

As for procedures, the regulations for carrying out the program were 
most deficient with respect to the deconcentration cases, i.e., those direct- 
ed to the elimination of excessive concentrations of economic power, as 
distinguished from restraints on trade through restrictive practices and 
agreements between competitors. These procedures were extremely com- 
plicated, involved many reviews, and required much collaboration and 
cooperation, not only between the various agencies within the United 
States military government itself, but also between the United States 
and British governments—which were not always in fundamental agree- 
ment as to objectives. Careful attention was given to the erection of pro- 
cedural safeguards that would ensure against arbitrary action on the part 
of the regulating authorities and guarantee that all agencies in military 
government have full opportunity to review the proposals. 

Precaution was also taken to assure that no action would be taken by 
the United States authorities without the full collaboration and approval 
of the British authorities. Granting the soundness of appropriate atten- 
tion to these matters, the net result was a procedure so complicated that 
it is doubtful whether any staff, however great its energy and however 
good its will, could have carried out a successful program within a reason- 
able period of time. 

Aside from the difficulties resulting from the procedural entanglements, 
it is clear from the Ferguson Report that at no time did those in positions 
of high authority show any real enthusiasm for the program or any real 
desire to carry it out vigorously. In the course of time, even many of those 
in subordinate capacities came more and more to reflect the lukewarm atti- 
tude of their superiors. The results have been about what one would ex- 


Outside of the Decartelization Branch itself, some measure of decon- 
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centration was achieved. Apparently, the German banks were effectively 
and expeditiously decentralized. I. G. Farben was broken up into inde- 
pendent units with the view toward ultimate decentralization of the 
plants although, as pointed out above,’ there are indications that this 
program, which got off to a start that was satisfactory enough, has since 
faltered. The Ruhr coal, iron and steel properties present an ambiguous 
picture. The properties are in the British Zone and the policies with re- 
spect to them have largely been British policies. It appears that substan- 

tial deconcentration was achieved by breaking these properties up into 25 
' or 30 separate units. There is no indication, however, that this break-up 
was based primarily upon economic considerations or that effective steps 
were taken to prevent future reconsolidation. More recently, the United 
States has participated more actively in the Ruhr program. The chief re- 
sult of this participation appears to have been to reduce the number of 
separate units to 10 or 15, rather than to effect further deconcentration. 

Within the Decartelization Branch the deconcentration phase of the 
program must be distinguished from the activities involving cartels, trade 
associations, etc. The most crucial as well as the most difficult part of the 
program lies in the deconcentration phase. It is here that the program has 
been the most ineffectual. 

According to the Ferguson Report, investigation showed that within 
Germany there were approximately 70 separate industrial organizations 
which were appropriate subjects for possible deconcentration action. In 
the American Zone alone there were about 25 such organizations. Fol- 
lowing the enactment of Law 56, a handful of these organizations were 
selected as primary targets. The preliminary investigations had already 
been made. What remained was to prepare a case. The cases were pre- 
pared. To date, out of the four cases selected as the best with which to 
start, three have been suspended without dealing with them on their 
merits. The fourth has proceeded, but only after the original recommenda- 
tions had been substantially watered down; and no final action has yet 
been taken. In the remaining deconcentration cases, the activity of the 
Decartelization Branch is still in the realm of investigation, discussion, 
and consideration. 

The record of accomplishment in the fields outside deconcentration is 
hardly more impressive. 

Law 56 unequivocally declared illegal, cartel and other activities hav- 
ing the purpose or effect of restraining trade, fostering monopoly, or re- 
stricting access to markets. For over a year after Law 56 was enacted, 

© Note 6 supra. 
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nothing was done to carry it out. It was not understood by the Germans— 
indeed, was not generally known even to exist—and parties outside the 
American Zone were unaware that their cartel arrangements had purport- 
edly been terminated. Starting in February, 1948, the Decartelization 
Branch required parties to cartel agreements to notify the other parties 
of their termination. At the time of the Ferguson Report, approximately 
1,100 termination notices had been given, with about 400 additional cases 
remaining. Little has apparently been done to follow up the program to 
see whether termination has been effectuated, what arrangements have 
been substituted for the terminated agreements, or what criteria are being 
applied in deciding whether or not an agreement should be terminated. 
Nor have effective steps been taken to bring recalcitrants into line.” 
The procedure is somewhat as if the Department of Justice were to issue a 
general order requiring all persons to terminate all agreements that vio- 
late the Sherman Act, and then were to sit back and relax with the satis- 
fied feeling of a job well done. 

Trade associations have, in the past, been common devices for main- 
taining private, nongovernmental controls over the conduct of business 
in Germany. The Decartelization Branch has investigated the operations 
of seven trade associations suspected of violating Law 56. In two of these 
cases the associations were dissolved, but new associations were formed 
and there is no evidence as to the present nature of their operations. In 
two other cases a temporary modification of certain restrictive practices 
was obtained, but there is nothing to indicate that the reform has been 
either complete or permanent. The three remaining cases have been the 
subject of some investigation and some tentative recommendations, but 
that is all. As for several other trade association cases in which violation of 
Law 56 is suspected, apparently nothing has been done. 

A characteristic restrictive practice in Germany has been the enact- 
ment of licensing laws under which restrictions, usually administered by 
those already in the industry, are imposed for the purpose of limiting the 
number of persons who may enter into various businesses and industries 
and controlling their conduct after their entrance. After considerable de- 
lay, the military government finally ordered the repeal of these licensing 
laws in December, 1948. The Ferguson Committee was told that new laws 
of a more “reasonable” nature will be substituted for the old ones. 


™ The Ferguson Committee was informed that there were approximately 100 cases pending 
in which it was considered that enterprises had improperly failed to notify their cartel partners 
of termination. In three of these cases orders to show cause had been served. In one of them 
the effect was an immediate termination. The other two remain undecided. In a fourth case, 
an order to show cause was referred to the British for service in July, 1948, but as of the time 
of the Report it had not been served. Ferguson Report 74-76. / 
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In addition to carrying out the immediate program, it was obviously 
necessary to try to achieve some permanency, looking to the day when 
Germany would no longer be an occupied country. This called for both a 
legislative program which could continue to operate in the post-occupa- 
tion era, the Germans themselves being willing, and an educational pro- 
gram which would give the Germans a better understanding of the reasons 
for a decartelization program and why their own interests would be served 
by continuing it. 

On the legislative side, laws to prevent interlocking directorates, the 
elimination of bearer stock certificates, and various banking reforms de- 
signed to prevent the revival of the extensive financial controls that put 
the great mass of German industry in the complete power of a handful of 
financiers have been proposed since the early days of occupation. Nothing 
has come of them. Recommendations emanating from an interdepartmen- 
tal government committee in Washington have also been made for reform 
of the German patent system. Again, no action. 

In education, a crucial field if any permanent reform of German eco- 
nomic practices is to be achieved, the record of accomplishment is almost 
completely barren. There have been occasional speeches and radio ad- 
dresses, mostly sporadic and the result of individual effort rather than or- 
ganizational planning. Those charged with the conduct of this part of the 
program have been less than adequately supplied with working tools and 
have not, themselves, always possessed a sufficient understanding of the 
real purpose of the program. As for the education of the German people 
themselves, the surface has not even been scratched. 

The Ferguson Committee, on these facts, came to the self-restrained 
conclusion that “the Decartelization program, despite uncontroverted 
policies and clear directives, has not been effectively carried out. After al- 
most four years of occupation and more than two years of operation under 
an adequate law, the program has not proceeded very far.”” 


Ill. Way THE PRoGRAM FAILED 

Why, one may ask, should a program as clear-cut and unequivocal as 
this, designed for application to an economy over which we had full power 
and control, have failed so completely? 

Various reasons have been suggested: the fact that circumstances have 
changed and it has become necessary to “‘build up” Germany against the 
increasing antagonism and threat of the Russians; that the American au- 
thorities never received adequate cooperation from their allies; that the 
job had already been done, in effect, through the division of Germany 

™ Ferguson Report 119. 
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into separate zones, through the economic disintegration that resulted 
from the conquest of Germany, and through the inposition of extensive 
controls in other respects over German industry and the Germany econ- 
omy. No doubt these and other considerations influenced the thinking of 
those in charge of the program. Some of them may even suggest reasons 
why the program might have been modified." They do not explain why 
the program, which was not modified, was not carried out. 

Several factors, as I see it, contributed to the failure of the program. To 
what extent any given factor was responsible is anyone’s guess. I would 
enumerate them, not necessarily in the order of their importance, as fol- 
lows: (1) confusion over purposes and objectives back of the decarteliza- 
tion program; (2) nonsupport of the program by the Germans; (3) non- 
support of the program by our allies in the occupation; (4) nonsupport of 
the program by our own officials, combined with inadequate personnel and 
cumbersome procedures for carrying out the program. 


CONFUSION OVER PURPOSES AND OBJECTIVES BACK OF THE 
DECARTELIZATION PROGRAM 


No one who has paid attention to the philosophy back of the occupa- 
tion program can be unaware of the schizophrenia that has sometimes 
characterized American thinking with respect to occupation policies. One 
can name at least five different approaches that have been suggested as 
proper attitudes toward Germany. Even this unduly simplifies the pic- 
ture. First, is the attitude of vengeance: the view that Germany outraged 
the world with its unprecedented brutality, its destructive aggression, its 
totalitarian concepts and its threat of world domination. According to this 
theory, Germany was a mad dog which had to be destroyed. A second ap- 
proach is to apply the Marquis of Queensbury rules: view the recent un- 
pleasantness as a hard fought battle to be terminated on a high plane of 
good sportsmanship, forgiveness and no-hard-feelings, with the contest- 
ants free to go their own ways and maintain friendly relationships until 
the day that they may meet again in the squared ring. A third approach 
is to strip Germany of its war-making potential so that it can never again 
threaten the rest of the world: remove the fangs of the rattlesnake, so to 
speak. A fourth, and rather belated approach, is to preserve the war-mak- 
ing strength of Germany as a bulwark against the great threat from the 

*3 In my opinion, they do not justify modification, a conclusion also reached by the Fergu- 
son Committee (Ferguson Report 120, 125-128) and, apparently, by the present High Commis- 


sioner, John J. McCloy. See text at notes 7-8 supra. I deem it irrelevant to argue this point, 
however, since, as I pointed out at the beginning, the purpose of this discussion is to ascertain 


why the program failed, not whether it was a good program or whether it should have been 
changed. 
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East: chain and control the beast, in other words, so that it can do us no 
harm, but preserve it and nurture it as a watch dog against those that 
would threaten our welfare. A fifth approach is to view Germany as not 
consisting entirely of lost souls, but rather as a people who can eventually 
be educated to embrace a democratic, peace-loving attitude that will en- 
able that nation to take its place again in world affairs and contribute to 
the betterment of international relations and stability. 

To me, the last named objective makes the most sense and has the most 
appeal. It does not follow that the other approaches are necessarily wrong. 
It does appear, however, that the program to decartelize Germany makes 
sense only in terms of a purpose to democratize Germany. Certainly the 
United States, which long ago dedicated itself to the principles of free com- 
petitive enterprise and which consistently extols the advantages that a 
competitive system holds for society, could hardly urge such a system 
upon the Germans for the purpose of either destroying Germany indus- 
trially or re-enforcing its warlike spirit. Rather, in urging our system upon 
Germany, it must necessarily be in terms of bringing to the German peo- 
ple a freedom and an economic democracy that will enable it to achieve a 
vigorous, sound, and well-balanced economy; an economy in which indi- 
viduals are free to move from one pursuit to another and in which their 
success or failure will depend upon neither concerted protection nor con- 
certed attack, but rather upon the efficiency of their operations and the 
merits of their products and services. 

The decartelization program has little or nothing in common with the 
reparations program, the dismantlement activities, or even denazification, 
except as the latter would remove from positions of control individuals 
whose thinking and actions are completely foreign to the concept of a free 
and balanced competitive economy. 

Unfortunately, the issue and the objectives were not always clearly ex- 
pressed, or even clearly seen, by those in charge of the program. There 
have been numerous tendencies to view the decartelization program as an 
instrument of vengeance and reprisal, a program to be carried out vigor- 
ously only if one sought revenge and reprisals. For example, Lawrence 
Wilkinson, the Economic Adviser to General Clay, tended to lump de- 
cartelization, denazification and dismantlement into the same category." 
His approach and attitude toward decartelization is best indicated by his 
criticism of that program as “a situation where we pulled on the hand of 
a man lying on the floor and wondered why he didn’t get to his feet in spite 
of the fact that we had one foot on his neck.” 


“4 Ferguson Report 95, 98. *$ Thid., at 9s. 
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The fact that individuals may seek to achieve a certain objective for dif- 
ferent reasons is not necessarily fatal to a program: the different purposes 
may still lead to the same results or call for the same course of action. Un- 
fortunately this was not the situation in Germany. One could not reconcile 
a decartelization program with both the vengeance theory and the “‘build- 
ing up” theory. To the extent that the program was identified with wreak- 
ing vengeance upon the Germans, its effectiveness was bound to be threat- 
ened once the vengeance motive, which may have been dominant in the 
minds of many at the beginning of the occupation, gave way to a more 
moderate and enlightened approach. 

Had it been clearly understood from the beginning that the purpose of 
the decartelization program was not to destroy the German economy, but 
rather to revive it on a basis which would enable the Germans to enjoy 
economic freedom and develop democratic practices, the history of the de- 
cartelization program might have been quite different. Unfortunately, the 
misunderstanding and misinterpretations of the motives back of the pro- 
gram led to schism, confusion, and uncertainty within our own adminis- 
tration and gave to the opponents of the program, wherever they were to 
be found, the ammunition to disrupt and thwart its effective working. It 
is possible that this confusion of purposes, more than anything else, led to 
the other defects that I have enumerated, and paved the way for the ulti- 
mate breakdown. 


NONSUPPORT OF THE PROGRAM BY THE GERMANS THEMSELVES 


Offhand, one may question the suggestion that an effective decarteliza- 
tion program requires the support of the Germans themselves. After all, 
Germany was a conquered nation. Theoretically, we were in a position to 
do as we saw fit. Actually, it is rarely possible to control and dominate any 
substantial group of people, even a badly defeated one, for any length of 
time without a large measure of support, or at least acquiescence, from 
those who are governed. In our role as conquerors, we could, and did, pro- 
mulgate new laws and impose our will upon the Germans. For such a pro- 
gram to work effectively, however, those who are subject to it must be 
convinced that it is good for them. 

There is nothing to indicate that the Germans have ever been con- 
vinced, in any measurable degree, of the efficacy of the decartelization 
program. Nor is this surprising. The program, based upon the concept of a 
free competitive economy, was foreign to most of their tradition and prac- 
tice. It was a new idea. It had to be sold to them. Beyond this, it was a pro- 
gram that had been imposed on them by their conquerors and therefore 
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one to be viewed with suspicion and antagonism. The conqueror does not 
usually come bearing gifts. 

There were two ways to convince the Germans that the program was a 
good one for them. One was by education and, if you will, propaganda; the 
other was by actual achievement. In the realm of education, little has 
been done. No thorough, carefully thought-out program of education has 
_ been developed or implemented. As I have previously suggested, even 
many of those directly responsible for carrying out the program were 
largely in the dark as to the basic philosophy behind it. With a few notable 
exceptions, there were not many individuals in occupation circles who pos- 
sessed a broad understanding of the anti-trust laws and their underlying 
purpose and significance. Reading materials on the subject, reported 
United States anti-trust cases, and various other working tools essential to 
an understanding of the program by those administering it, have been 
scant and inadequate. Practically nothing has been done in the German 
language to acquaint the Germans with the objectives behind the pro- 
gram. It is disconcerting, to say the least, to have German lawyers, in 
1949, plaintively writing to persons in the United States asking where 
and how they can find out something about the anti-trust laws, what they 
mean, what they stand for, and how they operate.” 

The lack of effort to educate and propagandize might not have been 
an insuperable obstacle had there been any substantial achievement to 
which American authorities could point and say to the Germans, “Here is 
what the decartelization program can do and is doing for you.”’ There has 
been little achievement, not because the effective operation of the pro- 
gram would not have produced results to which one could point with pride, 
but because the program has not been carried out. And even such moder- 
ate success as has been achieved, apparently has not been brought home 
to the Germans. 

For example, it appears that within the I. G. Farben facilities, which 
were the subject of some preliminary deconcentration, production has 
been restored in a striking degree. General Clay testified, for instance, that 
certain Farben units were producing more than ever before in their his- 
tory.’? Representatives of the British staff responsible for decartelization 
in the British Zone indicated to the Ferguson Committee that the degree 
of increased production in the Ruhr area that was actually achieved 
would have been impossible had the intricate and confusing snarl of the 
coal, iron and steel combines not been untangled.”* There is also evidence 
that the deconcentration of the banking system aided, rather than im- 


+6 Thid., at 88. 11 Thid., at 24, 92-93. *8 Thid., at 92. 
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peded, German recovery.’® Granted that these isolated instances fall far 
short of furnishing sufficient evidence to persuade the German people that 
a competitive democratic economy is indeed the best economy for them, 
they are at least better than nothing. But there is no indication that these 
facts were ever brought to the Germans’ attention or that it was ever 
pointed out that this same experience would probably have been repeated 
had decartelization and deconcentration occurred in other industries. 


NONSUPPORT OF THE PROGRAM BY OUR ALLIES IN THE OCCUPATION 

One of the excuses given for the delay in the decartelization program 
has been the alleged inability of the American authorities to obtain full 
cooperation from our allies. There is evidence in the Ferguson Report to 
indicate that cooperation was not forthcoming, although it is by no means 
as conclusive as has sometimes been suggested. It has been necessary, of 
course, to write off the Russians as a cooperating group, although the Rus- 
sian attitude, during the period when there was collaboration, appears to 
have been generally in favor of a vigorous decartelization program. Thus, 
the most extensive and expeditious job of deconcentration that has yet 
been accomplished, the preliminary break-up of the I. G. Farben combine, 
occurred during the period of quadri-partite operation. During that period 
and during the subsequent tri-partite period, substantial support for a 
strong decartelization program was also received from the French. Thus, 
in the early days, the United States, France, and Russia stood for a strong 
program, with the British urging a more moderate one. Ultimately the 
United States shifted in the direction of the British position. The final re- 
sult, after the withdrawal of the Russians, was a rather strong decarteliza- 
tion law for the French Zone, with a somewhat more modified law in the 
British and American Zones. In the end France by and large went its own 
way, while Britain and the United States developed a coordinated bi- 
partite program. This ultimate development was a natural one since (1) 
there was more economic connection between the industries in the British 
and American Zones, and (2) their laws were practically identical in terms. 

It does not follow that the motives and ultimate objectives of the Brit- 
ish, French and Americans were identical, even on paper. There is some 
suggestion that the French, with their long-standing fear of German 
power and their bitter experience with German aggression, were deter- 
mined to take whatever steps they could to render Germany a harmless 
neighbor, and at the same time recoup their own serious industrial losses. 
The British, on the other hand, have been charged with approaching the 

9 Thid., at"93. 
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decartelization program with one eye toward preserving and maintaining 
the advantages of Britain’s own trade and with the ultimate objective of 
socializing Germany. To the extent that this is true, one would not expect 
the British to embrace enthusiastically a deconcentration program which 
might reinvigorate German industry and render it less susceptible to gov- 
ernmental control. The official American policy, on the other hand, was to 
re-establish a sound, albeit peaceful, German industry on a democratic 
and competitive basis. 

Accepting, for the sake of argument, the proposition that the British 
were uninterested in going forward with an effective decartelization pro- 
gram, three choices lay open to the American authorities: (1) try to per- 
suade the British to accept a vigorous program whether they liked it or 
not, (2) recognize that British cooperation was not to be obtained and 
modify the American program to conform more closely to British con- 
cepts, or (3) go our own way and do the best we could in the American 
Zone, leaving the British to follow along or not as they chose. The Ameri- 
can authorities apparently did none of these. They continued to urge of- 
ficially a vigorous decartelization program, and at the same time devel- 
oped procedures that increasingly required the approval and cooperation 
of the British. The result was about what one would expect—nothing was 
done. 

From a political standpoint, the importance and desirability of col- 
laboration with the British is, of course, not to be discounted or mini- 
mized. If a unified Germany were eventually to develop, and if the oc- 
cupying authorities were to do an effective job, it was essential that every 
effort be made to achieve full cooperation and coordination. From an eco- 
nomic standpoint, whether such coordination was essential rather than 
merely desirable is less certain. One may properly question the contention 
that it was useless to decartelize in the American Zone unless the British 
Zone were similarly decartelized. In the first place, it is settled American 
theory that a competitive economy can hold its own in competition with 
a cartelized economy. Experience has demonstrated this. In the second 
place, it is possible that vigorous unilateral action by the United States 
might well have been followed by comparable action on the part of the 
other occupying authorities. This apparently is what happened in the 
decartelization of the banks. Mr. Jack Bennett, Financial Adviser to Gen- 
eral Clay, informed the Ferguson Committee that there was opposition to 
the deconcentration of the banks, just as there has been to the decar- 
telization of industry. The American authorities went ahead and decon- 
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centrated the banks anyway. Within a short time the others followed 
suit.” 

All in all, once it became clear that cooperation from the other oc- 
cupying authorities was not to be obtained, American authorities should 
either have modified their own program or gone ahead as best they could 
on their own. The fact that they did neither resulted in a paper program 
which failed to achieve its purpose. 


NONSUPPORT OF THE PROGRAM BY OUR OWN OFFICIALS 


Notwithstanding the serious obstacles already described, the United 
States program might have operated satisfactorily had the individuals in 
final authority been sufficiently desirous of carrying it out. Despite the 
obstacles, the philosophy back of the program could have been clarified. 
The support of the Germans, despite their unfamiliarity with the con- 
cepts, might have been obtained through a vigorous and intelligent educa- 
tional program. In any event, whether supported by the Germans or not, 
a record of achievement might have been made that would have even- 
tually demonstrated to their satisfaction that decartelization would not 
impair the German economy, but would, on the contrary, carry with it 
affirmative advantages. Greater cooperation from our allies might have 
been obtained. In any event, a large measure of accomplishment might 
have been achieved on a unilateral basis. 

The plain fact is, however, that, with the exception of a few clear- 
sighted individuals who recognized the true significance and the long- 
range importance of the program, those responsible for its application 
apparently either had little interest in the program or were in varying 
degrees opposed to it. Nor were these lukewarm views confined solely to 
the occupying authorities. There is little indication that the American 
public in general took any real interest in the program. Whether this was 
because they did not know about it, because they did not fully appreciate 
its significance, or because they were too busy with other affairs, is beside 
the point. There is even less indication that the American businessmen 
and industrialists gave it any support. American businessmen, despite the 
fact that the anti-trust laws and the competitive system are designed as 
much for their protection as for the protection of the consumer, do not 
always show the ardor and zeal one might expect when it comes to urging 
greater and more vigorous enforcement of the anti-trust laws. On the only 
occasion when a group of American businessmen took an active interest in 


*° Thid., at 29-30. 
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the German situation, they came back and reported that the decarteliza- 
tion program should be toned down.” 

Within the government itself, various agencies, although dedicated to 
the basic objectives of free trade and competition, showed little inclination 
to take an active interest in or lend vigorous support to the decartelization 
program in Germany. Their general approach was perhaps a little too 
much that of the hen who mothered the ducklings and then fluttered 
anxiously on the shore but dared not go into the water.” Military govern- 
ment itself could hardly be expected to take the initiative and push with 
zeal a decartelization program designed to democratize the economy of 
Germany. That, after all, is not an army’s job, and army training is not 
the sort that equips its personnel to carry out such a program. 

With this lack of support and intelligent direction, it is not surprising 
that the program, after a fairly brave and vigorous start, eventually ran 
down. Efforts to understand and carry out the purposes of deconcentra- 
tion and to instill in the German economy the principles of a competitive 
system appear gradually to have given way to a program in which the 
main activity consisted of a search for reasons why the program should 
not be carried out. 

The reasons given were various, but they indicate in general a complete 
misunderstanding of the way in which a competitive system works and a 
lack of faith in that system. It was contended that deconcentration would 
lessen production, as if the whole history of our American economy had 
not demonstrated that deconcentration is a spur to production. It was 
contended that the job had already been done, in effect, by the partition 
itself, as if there were no thought that Germany would ever again become 
a unified nation. It was urged that industry should not be deconcentrated 
when production was at low ebb, ignoring the fact that eventually the 
hope was to bring production back to a high level, and failing to realize 
that deconcentration could be achieved with the least possible interference 
with production when the latter was at low ebb. It was also contended 
that cartels are an inevitable part of the German economy. One could as 
persuasively argue that Nazism is inevitable in Germany and oppose a 


+t Tbid., at 99-100. 

* There were, on the other hand, those in government who consistently and vigorously 
espoused an effective decartelization program—and the ultimate rendition of a Ferguson 
Report is a testimony to their efforts. Both President Roosevelt and President Truman whole- 
heartedly supported the program. So did the Department of Justice and certain groups in 
the State Department. Within the decartelization staff itself, the most vigorous opposition to 

oon eee Pees came from former Beige of Justice employees who recognized 
basic significance and importance of effective decartelization. 
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denazification program on that ground. It was urged that German cus- 
toms and practices should not be interfered with, ignoring the fact that 
the whole purpose of the occupation was to interfere with them so as to 
convert the German people to ways more consistent with world peace and 
cooperation. It was urged that German industry should be built up as a 
bulwark against the Russians, ignoring the fact that, in the event of war, 
Russia would presumably overrun Germany within a few days. Finally, it 
was urged that nothing could be done without the cooperation of the other 
Allied powers. Whether or not this was true, it would hardly explain the 
lack of effort either to obtain such cooperation or to demonstrate that the 
job could be done without it. More fundamentally, these contentions in- 
dicate a lack of faith in a competitive, free enterprise system. There are 
those, of course, who contend that competition destroys an economy, 
whereas cartels and monopolies strengthen it. It is a strange contention, 
however, to hear advanced by representatives of a country which, from 
its beginning, has dedicated itself to exactly the opposite economic 
philosophy. 

In the light of these attitudes, failure of the program was almost in- 
evitable. Perhaps as a concomitant to this general approach, the operating 
staff was steadily cut down in size during the very periods when they were 
needed the most. Staff members became increasingly demoralized as a 
result of indecision and inactivity on the part of their superiors. Indeed, 


in a couple of instances, individuals who had the temerity to suggest that 
perhaps the decartelization program was not operating successfully, were 
subjected to outright attack by their superiors for their frankness. 


IV. Tue Lessons To Be LEARNED 

The lessons which this experience teaches practically write themselves. 
Any student of the law knows that it is not enough to write a statute. 
That is only the start. The real job comes in administering the statute. 
It is a truism to point out that no law can be adequately and effectively 
administered without (1) convincing those who are subject to it, by edu- 
cation and demonstration, that the law is desirable and sound, (2) putting 
its administration in charge of persons who understand the law and its 
purposes and are willing to make an effort to carry it out intelligently and 
vigorously and (3) providing a working staff that is sufficient in size and 
in competency to undertake the hard work involved in any extensive 
program. 

Lest the picture appear blacker than it is, let this discussion end upon 
a note of hope. Something may yet be done, although the hour is late. 
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Following the investigation and report by the Ferguson Committee, sub- 
stantial changes, all of them for the good, have taken place. The conduct 
of the German program is now under the auspices of the State Depart- 
ment. The individuals found by the Ferguson Committee to be primarily 
responsible for the failure of the program are no longer with it. Strenuous 
efforts are being made to reorganize and restaff the decimated decarteliza- 
tion staff. The questionable policy decisions of the past are being re- 
examined. Efforts are being made to streamline the procedure so that it 
can serve its proper function of facilitating and channeling, rather than 
obstructing, the program. In short, the program at last appears to be the 
subject of intelligent and determined action. 

The reforms which have lately taken place could have taken place two 
years ago if the program had been under active surveillance by those in 
the government who believed in it and were in a position to see that it was 
carried out. It is too much to hope that the zenith of understanding and 
competency can be consistently achieved in this or any program. This 
being so, it is essential that it be subjected to constant, intelligent, objec- 
tive and thorough scrutiny by the public or by those to whom the public 
entrusts the ultimate responsibility for carrying out public policy. General 
Clay frequently emphasized that he was conducting the operations of 
military government in a goldfish bowl. I have no doubt that this is true. 
But it is not enough that operations be conducted in a goldfish bowl. It is 


essential that there be those around who can see and report what is going 
on in the bowl.” 


*3 For evidence that the goldfish themselves are not likely to render an adequate and ob- 
jective report, see Clay, Decision in Germany 325-34 (1950). 





NATIONALIZATION AND COMPENSATION 
A COMPARATIVE APPROACH 


Srymour J. Rusin* 


N July 19, 1948, the Department of State announced that agree- 
ment had been reached with Yugoslavia on a settlement of the 
claims of American nationals arising out of Yugoslav nationali- 

zation of their property." On September 28, 1949, it was announced in 
London that an agreement between Britain and Czechoslovakia had been 
reached, under which claims of British nationals arising out of Czech 
nationalizations would be settled.* Analysis of the two agreements will 
reveal some important similarities and differences. Both the similarities 
and the differences are important signposts for the American business- 
man with foreign interests and for his lawyer. 


I 
Although expropriation of private property is an ancient practice, it is 
not one to which the world has become accustomed. Problems of the sort 
which now arise out of expropriations or nationalizations are not dissim- 
ilar to those which arose thousands of years ago. It was argued in 370 


B.C. that liberation of the Spartan slaves was theft of private property.’ 
Probably research would disclose even earlier manifestations of the prob- 
lem of compensation for property taken away from the owner by govern- 
mental action. The long history of the problem has seen the development 
of some rules; but they have not, as can be seen only too clearly from 
modern examples, always settled the disputes. 


* Member of the Illinois and District of Columbia Bars. 


* See United States Dept. of State Bull., Vol. 19, No. 473, at 137 (July 25, 1948) for the 
text of the agreement. A simultaneous lend-lease settlement t agreement was also made. Legis- 
lation designed to implement this and future compensation agreements has been approved 
by both Houses of the 81st Congress, but has not, as of February 21, 1950, become law; see 
note 41 infra. This articles does not deal, except incidentally, with the proposed legislation, 
as distinguished from the agreement. 


* See British Treaty Series No. 60, Cmd. 7797 (H.M. Stationery Office, 1949) for text ” 
the agreement. At the same time, the Bri itish government released an “Agreement . . 
lating to the Settlement of certain Inter-Governmental Debts” (British Treaty Series No. ér, 
Cmd. 7798 [H.M. Stationery Office, 1949]) and a “Trade and Financial Agreement” (British 
Treaty Series No. 62, Cmd. 7799 [H.M. Stationery Office, 1949]). The British subsequently, 
in December, 1949, reached an agreement with Yugoslavia, similar to the British-Czech agree- 
ment. The text of the agreement, however, was not available at the time of writing. 


3 The same argument was apparently not directed against the freeing of the slaves in the 
United States. See 1 Hyde, International Law 712 n. 10 (1945). 
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The problem was somewhat simpler in the pre-World War I days. Ex- 
propriation was then an isolated and a rather uncommon phenomenon.‘ 
When a government, for one reason or another, did expropriate private 
property, whether of its own or of foreign nationals, the rules of interna- 
tional and of national law generally coincided: payment was to be made 
promptly. The practice might deviate from the rule, and the amount to 
be paid might be disputed. But the principle of payment was hardly ques- 
tioned. The international law rule was formalized as calling for prompt, 
adequate and effective payment.‘ 

After World War I, however, expropriation tended to lose its purely 
incidental character. Expropriation, particularly of the property of for- 
eign nationals, sometimes was a point of major national policy. The agrari- 
an and petroleum expropriations of Mexico were entirely different in 
character and significance from the expropriation of a building for a post- 
office or a right of way for a railroad.* Thus, the dispute between Mexico 
and the United States gave rise to stern exchanges of diplomatic corre- 
spondence; and its effects are still felt. The postoffice or right-of-way ex- 
amples would be in no sense a derogation from the usual rights of foreign 
nationals and foreign-owned property.’ In the Mexican oil case, the desire 
of Mexico to redistribute its farm lands and to bring its oil industry under 
public control and ownership was a basic policy which was considered to 
be more important than the rights of private foreign owners.* 

As expropriation or nationalization becomes more basic to national pol- 
icies, so the problem of settlement becomes more difficult. Partially this is 
so because the desire to put an industry, previously privately owned, un- 
der public control and ownership itself carries implications of deviation 
from usually accepted (in the United States, at any rate) standards; and 
partially because it is obviously harder for any government to handle a 
( oa Postwar Nationalization of Foreign Property in Europe, 48 Col. L. Rev. 1125 
I . 


5 Note of Secretary of State Hull of August 22, 1938, Press Releases, Dept. of State, Vol. 19, 
No. 465, at 138. 

®See 3 Bishop, Cases and Materials on International Law 515 et seq. (1949), quoting ex- 
changes between Mexico and the United States. 

7 This was forcefully pointed out by Secretary of State Hull in his note to the Mexican 
ambassador of July 21, 1938, quoted in Bishop, op. cit. supra note 6, at 515. 

* The note of the Mexican ambassador of August 3, 1938, thus stated: “On the one hand, 
there are weighed the claims of justice and the improvement of a whole people, and on the 
other hand, the purely pecuniary interests of some individuals.” The note also pointed out the 
importance of the program of agrarian reform to the future of Mexico and stated: “[Tjhe 
future of the nation could not be halted by the impossibility of paying immediately the value 
of properties belonging to a small number of foreigners who seek only a lucrative end.” Bishop, 
op. cit. supra note 6, at 518. 
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compensation problem which bulks importantly in the national budget 
than one which is financially insignificant to the nation. 

Economic, political and social factors thus are injected into present 
nationalization-compensation problems. As a result, a variety of compli- 
cations exist in a situation which, in certain regards, has been thought to 
be fairly clear. All authorities agree that a sovereign state has the right to 
expropriate, or nationalize, the property not only of its own but of foreign 
nationals. The rule of international law is, however, that the taking of the 
private property of foreign nationals is accompanied by the obligation to 
make prompt, adequate and effective payment.’ The United States de- 
clared in its note to Mexico on April 3, 1940, that the right to nationalize 
is ‘coupled with and conditional on the obligation to make adequate, ef- 
fective and prompt compensation.”’ Charles Cheney Hyde has also sug- 


* There is not a great deal on this point in the standard texts. It has been suggested that 
“{Ijt is probable that text-writers have given little attention to the status of the private 
property of aliens in time of peace because the inviolability of such property was so generally 
recognized.” Bullington, Problems of Internationa] Law in the Mexican Constitution of 1917, 
21 Am. J. Int. L. 685, 695 (1927). In support of this assumption, it may be noted that in 1918, 
all governments represented in Russia protested the confiscation of the peivate property of 
their nationals as being contrary to international law. 

The question of when there has been a taking of property which brings into olay the clear 
rule of the duty to make for compensation is one, however, which is not without difficulty. A 
state may exercise its ‘‘police power,” as in the freeing of slaves or the prohibition of the manu- 
facture of intoxicating liquor, without being compelled to compensate, under the principles 
of international law, foreign nationals whose property is thus affected or destroyed. Bullington, 
in the article cited in this note, points out this problem, and indicates the problem of clear 
definition in the shadow-land between the two black-letter principles. A real and substantive 
aspect of the problem arises in those present cases in which “creeping nationalization” rather 
than outright expropriation has been used. When does a combination of labor laws, price con- 
trols and government supervision reach the point of being an effective taking of the property 
of a foreign national, even though he retains nominal title? For a considerable time, this was 
actually the problem faced by the United States with respect to Hungarian actions affecting 
American properties in Hungary—an issue which perhaps fortunately was resolved by ex- 
propriation. 

One authority has suggested a test other than whether there has been a taking. Speaking 
of the freeing of the American slaves and the prohibition of the manufacture of liquor, Fen- 
wick states that “. . . in both cases the losses imposed by the law upon aliens were negligible 
compared to those imposed upon citizens; and in both cases alien owners of the property had 
warning of its probable destruction.” Fenwick, International Law 289 (3d ed. 1948). The facts 
that local nationals are even more grievously mistreated than aliens, or that the aliens can 
see disaster from afar off, hardly seem to be the basis for a valid departure from the rule of 
compensation when property is taken. If the Fenwick distinction were valid, indeed, there 
would probably be little basis for compensation claims arising out of the recent Communist 
nationalizations of Eastern Europe. 

It seems clear that the difficulty lies rather in the field between a taking and an exercise 
of police power; that, in a border-line case, the phrases indicate results more than they solve 
problems. Consideration of the “creeping nationalization’ problem, however, lies outside the 
direct line of this article, since in the cases herein considered, there has been a direct and clear 
transfer of- ownership from the former private owner to the nationalizing government. The 
literature which has dealt with “takings,” however, might well be supplemented by an in- 
quiry into the meaning of that term in the field of international law. 


j 
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gested that the power to take is conditional on the making of payment.** 
Whether many governments other than that of the United States would 
agree that the right to take private property is conditioned on the ability 
to make payment in foreign exchange acceptable to the previous owner is 
questionable." But, in general, the rule of prompt, adequate and effec- 
tive payment as a right of the expropriated owner is recognized. 

If the law has been fairly clear, the present practice is not. A number 
of facts intrude on the settlement and solution of problems in this field. 
The two most important of these facts are (a) the almost omnipresent ex- 
istence of exchange difficulties—particularly, shortages of dollar exchange; 
and (b) the attitude of hostility toward private investors of most of the 
governments which have recently undertaken large scale nationalization 
of private foreign investment. 

The exchange difficulty means that even friendly governments, which » 
are generally like-minded with the United States in their view of the 
law, define the phrase “effective compensation” differently than does the 
United States. Thus, in the negotiation of the investment provisions of 
the Charter of the International Trade Organization, the view was stated 
by such countries as Canada that the power to take private property for 
public purposes could not be made conditional on the power to make pay- 
ment to American investors in dollars—that is, in the currency of the in- 
vestor.* Exactly how such countries would formulate the rule of inter- 
national law is not clear. While the view of many delegates at the ITO 
conferences seemed to be that shortages of dollars or other foreign ex- 
change did not detract from governmental power to expropriate, those 
delegates cannot be said to have advocated the theory that local currency 
compensation would, under any and all circumstances, be sufficient. Defi- 
nition of views, in this regard, was conspicuously lacking, but it might be 
fairly said that most delegations felt that the compensation must be some- 
thing which was useful to and useable by the expropriated owner." Per- 


*° Hyde, Compensation for Expropriation, 33 Am. J. Int. L. 108, 112 (1939). 
™ This, of course, was the heart of the controversy with Mexico. 


™ Compare Report of the Second Session of the Preparatory Committee of the United 
Nations Conference on Trade and Employment 13, note to Art. 12, Cmd. 7212 (H.M. Sta- 
tionery Office, 1947): “. . . The extent to which transfers of ... payment [of compensation 
for expropriated properties] into other currencies are to be allowed is for determination by 
the Member government in accordance with its general foreign exchange policy maintained 
consistently with the Articles of Agreement of the International Monetary Fund.” 

"3 Compare Wilcox, A Charter for World Trade 146 et seq. (1948). In this connection, an 
interesting speculation is the rule which might be pressed if the property of a national of a soft- 
currency country were being expropriated in a country which had a hard—or harder—cur- 
rency. Would the expropriating country insist on the right to compensate in the national 
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haps they would concede that there was an obligation, over a period of 
time, to make foreign exchange available for the liquidation of local cur- 
rency compensation. Perhaps they would argue, on the other side, that 
as long as capital withdrawals from a country were limited by exchange 
controls—and even by some provisions of the Articles of Agreement of the 
International Monetary Fund'+—there was no obligation to make foreign 
exchange available for the liquidation of balances which had been sub- 
stituted for capital investment. Between the concession that the compen- 
sation, even if in local currency, must be something more than merely for- 
mal compensation and the contention that lack of foreign exchange re- 
sources does not limit the power to nationalize or expropriate lies an area 
almost wholly undefined. In a sense, this lack of definition is fortunate. 
It means that specific cases have not arisen which would put to the test 
what such countries as Canada would consider to be satisfactory compen- 
sation to a foreign national; which in turn means that these countries have 
not expropriated American investments. Nor, fortunately, are they likely 
to do so. 

When one turns away from what may be hoped is this theoretical defi- 
nition of the right to take foreign-owned private property, and examines 
those cases in which theories have recently been put into practice, the 
situation is more complicated and less hopeful. In the cases of Yugo- 
slavia, Czechoslovakia, Poland and the ex-enemy satellites, the problem 
of compensation has complications in addition to an exchange shortage. 
In these countries, private ownership, at least of industry, is apparently re- 
garded as an evil to be eliminated; and the private owner is treated—if 
not formally classed—as an enemy of the state.** Much happens, if re- 
ports can be believed, to the private owner who is a national of the coun- 
try other than mere loss of his property. The recent purges in Czecho- 
slovakia were reportedly designed to break the power and the position of 
the property-owning middle class. Under these circumstances, it would be 
surprising if the attitude of the local government were not one of disregard 
for the rights of foreign property owners. The Eastern European countries 
have proceeded with nationalization measures not only in disregard of 


currency of the investor? How would such a situation be affected by the exchange controls of 
both interested countries? Would the investor have the right to insist on compensation in 
local currency rather than in his national currency? 

4 The Articles in some cases limit capital withdrawals or permit the use of restrictions 
on such withdrawals by the International Monetary Fund. Articles of Agreement of the Inter- 
national Monetary Fund, Art. VIII, Sec. 2, Cmd. 6546 (H.M. Stationery Office, 1944). 

8 Although no country other than the Soviet Union seems to have totally abolished the 
institution of private property. But cf. Doman, op. cit. supra note 4, at 1126. 
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foreign rights, but on occasion apparently have based their action on for- 
eign ownership. Roumania, for example, justified her nationalization law 
of June 11, 1948 by the statement that “the nationalization . . . consoli- 
dates our economic and political independence, fortifies the forces in their 
struggle against the attempt at interference in our internal affairs and 
rape of our independence, carried on by the Anglo-American imperial- 
ists.” 

The result is, as a practical matter, that settlements with countries that 
have recently nationalized foreign private investments have to take into 
account two problems: the hostility of these countries toward the foreign 
private investor and their unwillingness—in fact if not in theory—to 
recognize his right to compensation; and the actual shortage of foreign 
exchange. The one problem complicates the other; for, while an investor 
might be willing to take Canadian dollars or British pounds as compensa- 
tion, and to reinvest these funds in the country, no possibility of reinvest- 
ment or use is available or feasible in the Eastern European countries. 
From the viewpoint of a country seeking to protect the rights of its na- 
tionals, these problems may be practically stated as the problems of (a) 
how to get the nationalizing country to sign a compensation agreement; 
and (b) how to make it possible for the nationalizing country to pay in 
foreign exchange. The United States—Yugoslav and the United Kingdom- 
Czechoslovak settlement agreements show different techniques for the 
handling of these problems. 

I 

In both the United States~Yugoslav and the United Kingdom—Czecho- 
slovak agreements, the inducement for the nationalizing country to enter 
into the agreement was identical with the means of payment. 

There is little doubt that, as of the summer of 1948, the United States 
would not have been able to obtain a compensation agreement with Yugo- 
slavia had it not been for the presence in the United States of some $46,- 
800,000 of Yugoslav gold, blocked by United States law. This was gold 
which had been in the United States prior to the war. It was originally 
blocked by the Treasury Department to prevent the Germans or a Ger- 
man-dominated Yugoslav government from obtaining possession of it.” 
After the war, Yugoslavia demanded that the gold be released. The United 
States refused to unblock the gold. Yugoslav action via the United Na- 

“ Administration of the Wartime Financial and Property Controls of the United States 
Government 3 ee 1942). ioe any Saeeeras eaters pete Sao 


dthemenen dé blocking, assertedly in order to achieve flexibility in administration. Alk 


and Moskovts, Restoration ofthe Law and Property Rights ater World War I (1948) 
(paper presented at Second International Conference of International Bar Assn.). 
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tions was unavailing. It was only when American claims against Yugo- 
slavia—both the claims of American nationals arising out of nationaliza- 
tion and lend-lease and other governmental claims—were discussed to- 
gether with the gold issue that Yugoslavia was able to achieve release of 
the blocked gold. 

The United States thus possessed a potent negotiating point—posses- 
sion of almost $47,000,000 of Yugoslav gold at a time when Yugoslavia 
desperately needed foreign exchange. Not only was the gold a powerful in- 
ducement to Yugoslavia to enter into negotiations looking toward settle- 
ment of American claims, but it also provided a source of foreign ex- 
change from which those claims could be paid. Thus, the settlement ob- 
ligated Yugoslavia to turn over $17,000,000 to the United States within 
forty-five days of the date of the agreement.’’ This sum could be and pre- 
sumably was obtained through liquidation of the unblocked gold. A col- 
lateral point of no little interest was the fact that the gold was released 
by the United States with no restrictions, and might, therefore, be dis- 
posed of in the free gold market. In that market, prices have long been 
considerably in excess of the Treasury price of $35 per ounce. 

In the United States-Yugoslav case, the blocked gold provided both 
an inducement for Yugoslavia to enter into an agreement and a means of 
obtaining dollar funds with which to make payment. In the United King- 
dom-—Czechoslovak case, there was no such inducement. There was, how- 
ever, a prospective trade agreement between Czechoslovakia and the 
United Kingdom. The compensation agreement provided that Czecho- 
slovakia was to pay, toward her obligations to Britain arising out of na- 
tionalization of British-owned property, the sum of £8,000,000 over the 
next ten years;”* but Britain was to permit the importation annually of 
£5,750,000 of Czech manufactured goods, not falling in the category of 
essential goods, which were otherwise and separately scheduled."® The 
British, thus, did essentially what the United States had done: that is, 
held out both an inducement to enter into a compensation agreement 
and a means by which the nationalizing country might obtain foreign 
exchange with which to make payments. The difference is that the in- 
ducement and the means of payment was a trade agreement—a trade 
agreement of a type into which the United States is not prepared or is un- 
able to enter.*® It may be remarked that the Swiss have also been fairly 


17 United States~-Yugoslav Agreement, Art. 1. 

*8 British-Czechoslovak Agreement, Arts. III, IV. 

** Trade and Financial Agreement, Art 5, op. cit. supra note 2. 
2° See text at note 43 et seq. infra. 
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successful in working out compensation agreements with the Eastern 
European countries. They, like the British, have used the technique of 
tying together trade agreement and compensation negotiations. The pat- 
tern seems to be one which has been fairly successful, but, for the United 
States, it is a difficult one to emulate. 


Il 

Although the pattern of linking the inducement and the means of pay- 
ment is similar in the British and the United States agreements with Czech- 
oslovakia and Yugoslavia, there are, as has been pointed out, substantial 
differences in content. Similarly, there are a great many differences in the 
techniques, method, and even draftsmanship of the two agreements. 

a) Method of Payment. 

The United States obtained lump-sum payment from Yugoslavia; 
Britain will receive installments, covering a period of nine years, and 
scheduled to begin in September, 1950. Obviously, the source of the funds 
with which payment was to be made is the basis for this difference: the 
Yugoslavs could have their money ready in forty-five days because they 
could liquidate the unblocked gold; the Czechs are on a pay-as-you-earn 
plan. 


b) Amount of Payment. 


The relevant question here is to what extent claims were covered. 
Neither the United States nor the United Kingdom has published figures 
indicating the amount of the claims of its nationals which it put forward.” 
Such figures, in any case, would be of necessity mere approximations, par- 
tially because all claims have probably not been reported, and more so be- 
cause those which have been reported will in many cases have been in- 
flated. It is commonly rumored that the $17,000,000 received by the Unit- 
ed States from Yugoslavia will cover all claims allowed by the Commis- 
sion to be set up for this purpose.” In fact, the United States—Yugoslav 
agreement contains a provision for recapture of unused funds by Yugo- 
slavia in case claims allowed do not equal the $17,000,000 paid.’ No simi- 
lar provision is found in the British-Czech agreement. 

The Treasury Department’s wartime census of property abroad owned by nationals of 
the United States indicated a total of $50.3 million in property of all types in Yugoslavia. 
Census of American-Owned Assets in Foreign Countries 68 (Treasury Dept., 1947). 

2 But see Hearings before the House Committee on Foreign Affairs on H.R. 4406, 81st 
Cong. rst Sess., at 7 (1949): ““The settlement represents about 42.5% of the amounts originally 
claimed.” Statement of Jack B. Tate, Acting Legal Adviser, Dept. of State. Mr. Tate pointed 
out that these claims had not been adjudicated, and that the $17,000,000 would probably 
cover the ‘‘fair value of the claims.” Ibid., at 7 and 18. 

% Art. 1 (c). 
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c) Eligibility. 

There is a striking difference between the standards for eligibility of 
claimants set up in the two agreements. Clearly the Yugoslavs had more 
reason to insist on a narrow definition of the eligible claimant than had the 
Czechs, since the Yugoslav agreement, as pointed out above, leaves open 
the possibility of an eventual recapture of the balance of the $17,000,000 
over the claims allowed. Since no provision of this sort exists in the Brit- 
ish-Czech agreement, Czechoslovakia had no reason to concern herself, 
after the amount to be paid had been fixed, with the matter of the eligibil- 
ity of claimants. Insofar as expansion of the definition of eligible claim- 
ants might correspondingly expand the amount to be paid, of course, 
both of the nationalizing countries would have been concerned to keep the 
category of eligibles narrow. A somewhat counterbalancing factor here 
would have been the desirability of settling all claims at once, and the ob- 
vious identity in scope between the claims eligible to receive payment and 
those discharged.** 

Article 2 of the United States-Yugoslav agreement confines eligibility 
to claims of persons who were American nationals at the time of taking,” 
or to corporations organized in the United States, provided that at least 
twenty per cent of a corporate claimant’s outstanding securities, of any 
class, were owned, directly or indirectly, by American nationals. The own- 
ership by the American national or corporation can be held directly or in- 
directly. For example, if an American national owned five per cent of the 
stock of a Swiss corporation, which in turn owned the stock of a Yugoslav 
corporation, the property of which was nationalized, the American na- 
tional would be an eligible claimant against the fund. 

The British approach is a simpler one. The test is whether the claim is 
one of a British national. Under the agreement, British nationals are in- 
dividuals who are British citizens, and all companies, firms or associations 
incorporated or constituted under the laws of the United Kingdom or any 

*4 The British, however, agree not to press against Czechoslovakia “any claims arising out 


of i aicsen todas taaoenaechadl af any cocoa cade takedeal es tha Oa 
tion of British nationals or not.” Art. III (b). 


2 The Senate adopted an amendment to the proposal implementing legislation, which de- 
parts from this usual requirement of international law, and provides that in any future nation- 
alization-compensation agreements, the term ‘‘nationals of the United States” shall include 
persons who, at the time of the taking, were permanent residents of the United States who 
had declared their intention to become citizens. S. Rep. 800, 81st Cong. rst Sess., at 2 (1949); 
96 Cong. Rec. 1836 et seq. (1949). 

It will also be noted that, contrary to the usual rule of international law, persons who had 
dual nationality are not excluded from eligibility as claimants. Persons who were still Yugo- 
slav nationals under Yugoslav law at the time of the taking are thus eligible claimants if they 
were at that time citizens of the United States under American law. 
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of its territories. British nationality, as so defined, must have been pos- 
sessed both at the time of the taking and at the time of signature of the 
agreement.* Thus, it is not necessary to inquire into the beneficial interest 
in a corporate claimant—a test which may complicate matters under the 
United States—-Yugoslav agreement. Article I of the British-Czech agree- 
ment also states, rather more casually than does the similar provision of 
the United States-Yugoslav agreement, that the property covered by the 
agreement may have been owned “directly or indirectly, in whole or in 
part, and... legally or beneficially” by British nationals. This would 
seem to come out to the same place as does the United States~Yugoslav 
agreement, since both agreements protect the person or eligible corpora- 
tion which held its nationalized interest through holdings in one or more 
other corporations or juridical entities. 

The twenty per cent rule of the United States-Yugoslav agreement fol- 
lows the American practice of protecting only substantial, individual 
American interests.” Logically, the rule could be extended so as to elimi- 
nate the corporate claimant entirely, and to allow the individual national 
to claim only for his aliquot share of the nationalized property. Such a 
rule would indeed cause administrative as well as other difficulties. More- 
over, since debt claims are not covered by the agreement,” it would elimi- 
nate a claim on behalf of a United States-domiciled corporation, even 
though all of its bonds and debentures were in the hands of American in- 


vestors, and, to make the example more striking, even if the corporation 
were in fact bankrupt, so that it equitably belonged to its creditors. The 
twenty per cent rule is a compromise between the desire to protect and 
the feeling that a corporate entity, whose only connection with the United 


%s British-Czechoslovak Agreement, Art. I (b). 


* On April 22, 1924, the Department of State informed the American Commissioner on the 
United States-Mexican Mixed Claims Commission: “It is believed to be a correct conclusion 
that a corporation organized under the laws of the United States, or of one of the constituent 
ove A aro aaae ee regardless of the nationality of its stockholders. 

ee en ee ne was sate pata ore per: a 

. it is reasonable t ‘claims of American citizens’ embraced claims of corpora- 
tions incorporated i L ‘te Valen States.” 5 Hackworth, Digest of International Law 832 
(1927). Nevertheless, in passing on the eligibility as » claimant of a Brtish-owned American 

the State Department held: “The 

corporations, regardless of the nationality 

of the owners of the shares, could be filed. . MMiastan Wiatceee te tg ccaaer eee 

tice of the United States to refrain from pressing diplomatically the claims of American cor- 

porations in which there was no substantial American interest. The Department does not con- 

sider it proper for the Government of the United States to seek to protect, under the cloak 

of American corporations, interests which are wholly alien.” 5 Hackworth, Digest of Inter- 
national Law 839 (1927). 


2 That is, a creditor is given no direct rights against the fund set aside for claimants. See 
text at note 31 concerning the effect of the agreement on creditor interests. 
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* States is its establishment under our laws, is not entitled to protection 
abroad by the government of the United States. It reflects the practice of 
protecting the interests of an American corporation, despite majority for- 
eign ownership, if there is a substantial American interest in the corpora- 
tion. The British, on the other hand, apparently follow the simple rule 
that a locally incorporated entity is a British national, and appear willing 
to champion the cause of a British corporation, whoever its stockholders 
may be. Although it is desirable to have some rule which will prevent in- 
corporation in the United States merely for the sake of future American 
protection, it would seem, in the ordinary case, that a state which allows 
foreigners to form a business entity within its borders might well take the 
attitude that it will assist such an entity. Several agreements have been 
interpreted to comprehend the claims of such corporations.’ In any case, 
the rule of the United States-Yugoslav agreement is one which depends 
necessarily on the arbitrary drawing of a line, and there is little more rea- 
son for a twenty per cent than a fifteen or a fifty per cent rule. In settle- 
ments growing out of recent nationalizations, the British"rule may well 
be the better one. 

A further problem of eligibility, which arises if two or more governments 
make compensation agreements with a nationalizing country, should be 
briefly pointed out. In illustration: the United States and Switzerland* 
both have agreements with Yugoslavia. Yugoslavia is obligated, under its 
agreement with the United States, to pay for indirect interests of Ameri- 
can nationals. Such interests may be held through a Swiss corporation, 
which itself has a claim against Yugoslavia. Presumably, under these cir- 
cumstances, the amount to be paid to Switzerland in a Swiss-Yugoslav 
arrangement, on the basis of the claim of the Swiss corporation, will take 
into account the funds available in the United States for payment to the 
American stockholder. It will obviously be necessary, also, for some ar- 
rangement to be entered into between the American stockholder and the 
Swiss corporation, under which the American stockholder will not benefit 
both from payment to him directly from the funds in the United States 
and from payment to the Swiss corporation. Since a Swiss-Yugoslav 
agreement does exist, this problem is not a merely theoretical one. The 
solution may lie in an arrangement to be worked out between the stock- 
holder and the corporation, under which recovery directly by the stock- 
holder would accrue eventually to the benefit of the corporation. In the 


*7 See note 26 supra. 


* The Swiss-Yugoslav Agreement was concluded shortly after the United States-Yugoslav 
Agreement. 
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absence of such agreement, remedial action of a complicated sort would 
presumably have to be taken directly by the Swiss corporation. In view of 
the clear inappropriateness of a double recovery by the stockholder to the 
detriment of other stockholders in the corporation, it may be that such 
agreements can be worked out. It may be, however, that in a particular 
case an American stockholder will feel that he is better off if he takes his 
direct recovery, retains it, and allows the corporation to revise its financial 
structure in order to exclude him from participation in the corporate re- 
covery. 

The question of possible double payment is naturally of interest to 
the nationalizing country also. Thus, Yugoslavia has insisted on deduct- 
ing, from the amounts payable to Swiss corporations under its agreement 
with Switzerland, the amounts paid or to be paid to other governments on 
behalf of the interests of stockholders in such Swiss corporations.*? The 
Czechs have recognized the capacity of a British corporate claimant on 
behalf of all of its stockholders, British or otherwise. Czechoslovakia 
would therefore presumably insist, in any agreement with the United 
States, on eliminating the claims of American nationals whose interests in 
nationalized property derive through British corporations. This position 
would seem logical. On the other hand, the United States has not followed 
the British-Czech theory of corporate eligibility to claim regardless of the 
nationality of the shareholders. The United States has, in the Yugoslav 
agreement, insisted on its right to represent an American interest derived 
through the holding of stock in a third-party corporation; and the Ameri- 
can stockholder in a British corporation may well prefer dollar to sterling 
compensation. The situation thus presented, which largely arises out of 
the different theories as to corporate eligibility, may in the future be the 
source of substantial complications. 

Another problem of eligibility concerns the situation of the trustee. 
Is a British or American trustee, all or part of whose beneficiaries are for- 
eign nationals, entitled to claim under the Czech or Yugoslav agreements? 
In the British-Czech case, the answer would presumably be in the affirma- 
tive. If a British corporation, all of whose shareholders are foreign na- 
tionals, is eligible, so also should be a British trustee for foreign benefi- 
ciaries. In the United States~Yugoslav case, the answer may be the oppo- 
site, if all of the beneficiaries are foreign.** If the corporate analogy is used, 

* As reported by reliable Swiss sources. 

op. cit. supra note 26, at 850-51, citing decision of Mixed Claims Com- 


sitchen, Catnall Gesaes tad Gelaans (claim of executors of estate all of whose beneficiaries 
were French nationals held “not impressed with American nationality”). 
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the American trustee would be able to recover against the fund which has 
been established if twenty per cent of the beneficial interest in the trust 
were American. Just how such a rule would work out in relation to con- 
tingent interests and other possible uncertainties with respect to the ulti- 
mate vesting of the trust res is again a problem not handled in the agree- 
ment but likely to cause future controversy. 


d) Debt Claims. . 

The British-Czech agreement deals only with ownership interests, and 
does not mention debt claims. The United States-Yugoslav agreement 
deals only with a particular category of debts. Under both the British- 
Czech and the United States-Yugoslav agreements, the ordinary debt 
claimant is left in statu quo, being free to present his claim to the na- 
tionalized company. Under present circumstances, he can have little 
cause for optimism about his chances for collection, or for conversion 
of the amount collected into foreign exchange. It may be that in certain 
circumstances the creditor can present his claim to the compensated 
owner rather than to the nationalized company. There is some logic in 
this approach in a few cases under the United States-Yugoslav agree- 
ment, but evidence that it was intended in the British-Czech agreement 
is lacking. 

The American-Yugoslav agreement deals with the problem of debt 
claims, though with one exception, it may be doubted that it does much 
for the creditor. The exception occurs in the case in which American credi- 
tors own twenty per cent or more of the outstanding debentures, bonds, 
or other class of credit security of an American corporation which would 
not otherwise be an eligible claimant. In that situation, the corporation 
becomes an eligible claimant,* and the creditor will presumably be able to 
recover from the proceeds of the corporate claim. The requirement of the 
agreement that the American national or nationals own “[t]wenty per 
cent or more of any class of the outstanding securities” (emphasis added) 
seems to protect the debenture or bondholder but to leave unprotected 
any creditor who does not hold corporate securities. 

So far as other creditors are concerned, the agreement provides for 
recognition by Yugoslavia of the liability of successor organizations for 
debts which were validly incurred prior to nationalization. The agreement 
provides that Yugoslavia shall authorize Yugoslav debtors to meet debts 
“to any individuals, firms or governmental agency in the United States.” 
Whether the omission of any direct reference in this text to corporations is 


# Art. 2 (b). # Art. ro (a). 
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intentional is not determinable from the agreement. Corporations may be 
included within the term “firms.” It is possible that the language used in 
Article 10 is different from that in that portion of the agreement dealing 
with ownership interests because the obligation with respect to debts is 
meant to run to any person or business entity in the United States, wheth- 
er or not that person or business entity can be considered a national of the 
United States. Thus, the obligation under Article 10 would seem to include 
the payment of debts owing to foreign residents of the United States; and 
avoidance of special reference to corporations may merely reflect the un- 
derstanding that a nationality test, of the twenty per cent kind elsewhere 
used, is not applicable in this type of situation. 

Article 10 (b) of the Yugoslav agreement also imposes an obligation on 
Yugoslavia, in certain circumstances, to make foreign exchange available 
in payment of what are thus considered to be American debts. The cir- 
cumstances, however, are not such as to make it likely that foreign ex- 
change payments will be made in many cases. The obligation exists only 
(a) “to the extent feasible,” (b) “considering Yugoslav foreign exchange 
resources and regulations,’’ (c) “‘when necessary to effectuate the purposes 
of” the paragraph calling for payment of debt claims, and (d) only with 
respect to legally incurred “dollar obligations arising from commercial 
transactions involving goods or services.” These provisions, even so 
hedged about, may be better than the blank which exists in the British- 
Czech agreement; but they hold no real promise, particularly since there 
is no standard provided for the “Yugoslav foreign exchange . . . regula- 
tions” which Yugoslavia may take into consideration. 

In another respect affecting creditors, the American agreement with 
Yugoslavia appears more thoughtful than the British agreement with 
Czechoslovakia. The United States has provided that the American who 
receives compensation for the nationalization of his property shall assume 
all debt obligations, existing as of the date of the agreement, not incurred 
for the benefit of the nationalized enterprise.*? The assumption of debts, 
of course, is proportionate to the ownership interest for which compensa- 
tion is received. This provision apparently arises from the assertion that 
the shareholders sometimes caused corporations they controlled to assume 
obligations which brought benefits to the shareholders but not to the 
corporation. Under these circumstances, it was felt that the person who 
receives the assets or their value should, equitably, be understood to 
have assumed the debts; and on this theory, the British may intend the 
same results. Like other clauses of the agreement, this one appears des- 


33 Art. 4 (b). 
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tined to cause disputes. If an American owned forty per cent of a na- 
tionalized enterprise, is he liable for forty per cent of the debts, even if he 
derived no benefit from the transaction in which a stockholder’s obliga- 
tion was assumed by the corporation? Is the amount of the debt to be 
reduced to the same degree that he fails to receive full compensation? 
How is his obligation to competing creditors to be ascertained or meas- 
ured, if more than forty per cent of the outstanding debt claimants call 
on him for payment? Is there to be a first-come, first-served rule, or a 
rule which allocates the funds available for debt payment among all 
comers on a proportionate basis? Is there to be any preference for Ameri- 
can as against foreign creditors? To none of these questions does there 
seem to be a clear-cut answer. The Commission which is to be estab- 
lished to administer the Yugoslav agreement will perhaps have to consider 
and rule on these questions, and on others which will undoubtedly come 
to the surface as specific cases are processed. 

One portion of the United States-Yugoslav agreement would seem to 
reflect either carelessness or a rather surprising, if intended, result. The 
agreement provides that “there shall be deemed fully settled and dis- 
charged all debt obligations of enterprises, nationalized or otherwise taken, 
owing to nationals of the United States whose claims against the Govern- 
ment of Yugoslavia with respect to the nationalization or other taking of 
such enterprises are claims which are fully settled and discharged by this 
agreement... .’’34 This seems to say that if an American national owned 
a few shares of stock in a nationalized enterprise, no matter how few the 
shares or small the value of that stock interest, he is barred from pressing 
a debt claim which he may have had against the same enterprise, no mat- 
ter how large that claim. If, of course, other American nationals owned the 
remainder of the stock, he may be able to try to collect from them. But 
if he happened to be a substantial creditor and a small stockholder, and 
if the other stockholders are not American, he apparently has lost his sub- 
stantial debt claim by being eligible to recover on his small ownership 
claim.3* 

Like other clauses of the agreements, this case indicates a failure to 
meet the problems of creditors. This failure may well be at least partially 
attributable to a mode of thought which has traditionally looked toward 
the protection of ownership rather than creditor interests. This seems to 

34 Art. 4 (c). 


3 Since, under Yugoslav law, the debt claim of a shareholder may be considered to 
represent an equity rather than a credit interest, it is possible that his debt obligations may 
be deemed to be a claim “with respect to nationalization,” and therefore eligible for pay- 
ment under the agreement. 
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be an unrealistic attitude. Stockholders may have little financial interest 
in a corporation, while creditors may have the real equitable and financial 
interest in the corporation and its properties. 

While it is difficult to prescribe for this situation, it does seem clear that 
more attention will have to be given to this aspect of the protection of in- 
terests in foreign-located property. In any case, it cannot be said that these 
problems are made easier by ignoring them, as is done in the British-Czech 
case. To the extent that the United States-Yugoslav agreement delimits - 
the problem by inking in the outlines of an equitable principle of assump- 
tion of debts, it helps in the solution of a number of what will be trouble- 
some problems. But, in at least one case it seems to achieve an undesirable 
result; and it does not go very far in the direction of clarification of the 
status of a creditor interest, perhaps because the lump-sum compensation 
agreement is an unfamiliar, post-World War II phenonemon. 


e) Other Matters. 


Within this general rubric may be included a variety of points treated 
in the United States-Yugoslav but not in the British-Czech agreement. 
The United States was apparently concerned with future treatment of 
American property in Yugoslavia. Article 5 binds Yugoslavia to most- 
favored-nation treatment, in accordance with the provisions of the United 
States-Serbian Treaty of 1881. The agreement prevents the Yugoslav suc- 
cessor organization from using a trademark, outside of Yugoslavia, if that 
trademark is used by the former American owner, and if the nationalized 
American “substantially owned, directly or indirectly” the trademark. 
A definition of substantial ownership is not provided. Finally, war damage 
claims of Americans are to be treated no less favorably than the similar 
claims of Yugoslav nationals, as well as on a most-favored-nation basis.* 
The British-Czech agreement touches on none of these matters. 

The administrative provisions of the two agreements are essentially 
similar. Britain and the United States are both to collect probative mate- 
rial and to supply it to the Czechs or Yugoslavs.*7 Both have the commit- 
ment of the other parties to aid in the establishment of the claims.** Per- 

38 Art. 6. It will be noted that, in dealing with trademarks, the agreement speaks only of 
“nationalization” and not of ‘‘other taking,” a phrase which is used elsewhere. This apparently 
leaves the nationalized company free to use trademarks owned by companies which were 
owned by American companies via German subsidiaries. In these cases the Yugoslav proper- 
ties were sometimes vested as enemy, rather than “nationalized.” 

% Art. 7. 

31 British-Czechoslovak Agreement, Art. V; United States-Yugoslav Agreement, Art. 9 (b). 


3* British-Czechoslovak Agreement, Art. VI; United States-Yugoslav Agreement, Art. 
9 (a). 
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haps characteristically, the obligation resting on Yugoslavia in this re- 
spect is more carefully—or more wordily—spelled out than is the obliga- 
tion of Czechoslovakia. The latter shows a typically British terseness. In 
most other respects, despite certain differences in method and phrase, the 
two agreements are similar. However, the United States—Yugoslav agree- 
ment gives to Yugoslavia the right to file briefs with the Commission 
which is to be set up to administer the agreement**—a right which is clear- 
ly irrelevant to the British-Czech agreement, under which rio possibility 
of a reverter of surplus proceeds exists. The right may be availed of and 
may be important, particularly if it appears that determination of some 
of the open questions which have been pointed out may so affect the to- 
tals as to make a refund possible. 


IV 


The drawing of conclusions and the spinning out of inferences from 
materials such as those handled in this article is a dangerous business. The 
materials are too fragmentary to permit of easy generalization, despite 
the existence of a handful of other international agreements like the two 
which have been analyzed. Eastern Europe is not the world, and the han- 
dling of a nationalization problem vis-A-vis Czechoslovakia may be entire- 
ly different from the handling of a similar problem vis-a-vis a non-Eastern 
European state. Even within the Eastern European Communist area 
there are certain notable differences in policies and attitudes. Any conclu- 
sions must therefore be of a limited sort. But, since nationalization prob- 
lems do exist between the United States and many of the countries of 
Western Europe, on the one hand, and Eastern Europe, on the other, it 
may be helpful to peer a short way into the darkness with the aid of the 
light shed by the Czech and Yugoslav agreements. 

First. It is obvious that the over-all compensation agreement, in which 
a settlement is reached on a government-to-government basis, and in 
which the ex-property owner receives a claim against his own rather than 
the nationalizing government, is likely to be used in future settlements. It 
seems effectively to have displaced settlements in which individual awards 
are made dependent on proof to be presented to a mixed arbitral tribunal, 
or in which the amount of the total liability of the nationalizing govern- 
ment is not fixed. The tentative agreement initialed some two years ago 
between the United States and Poland,“ it is true, did not fix a total to 


# Art. 9 (b). 


t “in principle” on a compensation arrangement was worked out between 
Poland and the "United States in 1947. The agreement provided for presentation of American 
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be paid to the United States for distribution; and under that agreement, 
an American claimant would have been put to his proof before other than 
American authorities. Reasonable as such a settlement might have been 
in other ways, it does not fit a situation in which the street invective of 
the past is the diplomatic usage of the day, and in which willingness to 
pervert judicial procedures is the mildest of the charges hurled between 
East and West. It is difficult to imagine that the State Department would 
in fact and at present sign an agreement which granted rights to compen- 
sation conditioned on proof before Polish authorities. Perhaps in the fu- 
ture, under other political conditions, such agreements may again be used. 
They may be used even now in relation to countries other than those of 
Eastern Europe. But the over-all type of settlement, with the claimant 
government receiving the compensation directly and then allocating it 
among its nationals, is more likely to see extensive use if, indeed, any set- 
tlements at all are negotiated. 

The political factors are not the only ones which favor the over-all type 
of settlement. When the class of claimants is large, even with the best of 
intentions on both sides, the procedure of putting claimants to their proof 
before the government which is to make payments may be not satisfac- 
tory. The establishment of effective administrative procedures for the 
adjudication and payment of claims is not an easy task. The United 
States is having its difficulties in deciding how to pay out the funds re- 
ceived from Yugoslavia.“ Where the administrative machinery has to be 
set up within the framework of a foreign government, and where that 
machinery is to handle large numbers of claims on an individual basis, 
delays are likely to ensue. Thus, war damage claimants under the Treaty 
of Peace with Italy seem as far away from payment today as they were 
when the Treaty was ratified. A certain amount of precision in the deter- 
mination of the exact total due to American claimants might be sacrificed 
if Italy and the United States were to agree on a lump sum settlement, 
with that sum subsequently allocated among claimants by the United 
States. But, recognizing that American administrative machinery is not 
always rapid, payments would probably be more rapid than under present 
procedures. And, should there be unwarranted delays, it is clear that 


claims for adjudication in Poland, under accepted governing principles. The agreement foun- 
dered, it may be surmised on United States unwillingness to include loans and export licenses 
as part of the price of the agreement. 

4 The bill designed to put the United States~Yugoslav agreement into operation and to set 
up a Commission to administer it, passed the House in the first session of the 81st Congress. 


# Compare Italian Treaty of Peace, Art. 78. 
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claimants can make their voices heard and effective more easily when the 
desired action is within the province of the United States than when the 
United States can merely prod another government. 

On both these counts, then, the over-all settlement, as broadly exem- 
plified in the United States-Yugoslav or British-Czech agreements, 
would appear to be a probable future mold. 

Second. Even this relatively casual study of two recent agreements indi- 
cates that the technique of the over-all settlement is one which has hardly 
been completely mastered; even passing the conflicting theories with re- 
spect to corporate eligibility, there are fundamental and unresolved prob- 
lems which arise out of the agreements. The role of debt claims is one such 
question. Some of the interpretative difficulties have been outlined. It 
would appear necessary that substantially more thought be devoted to 
the technique of the over-all agreement and its attendant problems. As 
it is, the role of the bodies set up to administer the agreements is likely to 
be more legislative than judicial. Questions of interpretation will arise 
under any agreement; but their number and scope can be reduced. 

Third. The over-all agreement is a useful technique. But, if the analysis 
of this article is a correct one, it is a technique which has its limits, at least 
for the United States. For the heart of the over-all agreement is its ability 
to proffer both an inducement to enter into agreement and a means of 
making payment. In the Yugoslav case, the United States had the blocked 
gold to use as this inducement and means. The British were able to offer 
to open their market to nonessential Czech products which would other- 
wise have been barred. But the United States does not have substantial 
amounts of blocked property of other Eastern European countries; nor 
does the United States prevent the entry of any legitimate foreign prod- 
ucts into the American market, except in the case of a few agricultural 
quotas. Moreover, to use quantitative restrictions on imports into the 
United States would be to go contrary to established American govern- 
mental and trade patterns** The United States would presumably be 
most reluctant to take such a step and enter the ranks of those utilizing 
quantitative restrictions, even to a sharply limited extent and only 
vis-A-vis‘ those countries which have confiscated American properties. 

Nevertheless, it may be that the United States will re-examine this 
situation. Roumania, Bulgaria and Hungary have some blocked funds in 
the United States, though not nearly to the amount of the claims of 
American nationals against those countries. With respect to other coun- 


“3 Bronz, The International Trade Organization Charter, 62 Harv. Lc Rev. 1089, 1095 
et seq. (1949); Wilcox, op. cit. supra note 13, at 14 et seq. 
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tries, the trade method is probably the only one available. If an agree- 
ment is to be worked out with Czechoslovakia or Poland, for example, it 
seems probable that some control over trade between the United States 
and these countries will have to be assumed. It would be possible for the 
United States—much as the step would deviate from normal trade pol- 
icies—to declare that purchases of nonessentials will be embargoed unless 
and until an agreement is reached. The negotiations with Poland and 
Czechoslovakia seem to have foundered on the desire of those countries 
to tie up settlement of nationalization problems with relaxation of Ameri- 
can export controls or perhaps with an American loan. No real possibilities 
apparently exist on that line of discussion. But possibilities may exist if 
the United States is willing to take the line that Czech or Polish exports 
of gloves, shoes and similar products to the United States will no longer 
provide a source of dollar earnings, unless the legitimate claims of Ameri- 
can nationals are settled. 

The possibility of developments of this sort would have to be examined 
in the light of American obligations under such international agreements 
as the General Agreement on Tariffs and Trade, as well as in the light of 
a traditionally liberal trade policy. The suggestion could not be made even 
as a basis for examination were not relations between the United States 
and these countries already in extremis. But, under present circumstances, 


it is a suggestion which may at least merit examination by the govern- 
mental authorities of the United States. 
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COMMENTS 


JURISDICTIONAL CONFLICTS UNDER THE 
NATURAL GAS ACT 


While Congress has power to provide for control of local commerce in order to 
“foster and protect interstate commerce,’” it chose by the Natural Gas Act? 
merely to “fill the gap in regulation that .. . exist[ed] by reason of the lack of 
authority of the state commissions.” Consequently, Section 1(b) of the Act 
provided that the Federal Power Commission should have no jurisdiction over 
direct sales to ultimate consumers, or over the “local distribution of natural 
gas ...or... the production and gathering of natural gas,”* areas in which 
local action was unrestricted.’ The Commission’s jurisdiction was thereby lim- 
ited to control over the interstate transportation and sale for resale of natural 
gas, a middle zone bounded by production and gathering at one end and by local 
distribution at the other. Recent cases, proposed legislation,’ and testimony 
before the Commission during the recent Natural Gas Investigation*® have em- 
phasized some difficulties of regulation which result from this delimitation of the 
Commission’s hegemony. At a time when the Commission is being criticized for 
unduly encroaching on local regulation,’ it seems appropriate to consider some 

* See Houston, East & West Texas Ry. Co. v. United States, 234 U.S. 342, 353 (1913). 

2 52 Stat. 8a1 (1938), 15 U.S.C.A. § 717 (1948). 

3 H.R. Rep. 709, 75th Cong. 1st Sess., at 3 (1937). 

4 52 Stat. 821 (1938), 15 U.S.C.A. § 717 (1948). 


5 Pennsylvania Gas Co. v. Pub. Service Comm’n, 252 U.S. 23, 31 (1920) (state commissions 
can regulate interstate sales made direct to ultimate consumers since the “service rendered is 
essentially local’); Pub. Utilities Comm’n v. Landon, 249 U.S. 236, 245 (1919) (it can not be 
said that “sale and delivery of gas to their customers at burner-tips by the local companies 
. .. constituted any part of interstate commerce”); Champlin Refining Co. v. Corp. Comm’n, 
286 U.S. 210, 235 (1932) (petroleum production “is not a part of interstate commerce even 
though the product is intended to be and in fact is immediately shipped in such commerce”). 


¢ Federal Power Comm’n v. Panhandle Eastern Pipeline Co., 337 U.S. 498 (1949); Federa! 
Power Comm’n v. East Ohio Gas Co., 338 U.S. 464 (1950). 


7 H.R. 1758 and S. 1498, 81st Cong. rst Sess., bills to insure the immunity of natural gas 
producers and gatherers from federal regulation; and H.R. 4001, H.R. 4028, and S. 1831, 81st 
Cong. 1st Sess., bills to exempt certain local retail and wholesale distributors from federal 
control. 


* This investigation, instituted in Docket No. G-580, 4 F.P.C. 725 (1944), was reported in 
two separate documents because of differing interpretations of the voluminous testimony pre- 
sented. Commissioners Smith and Wimberly comprised one faction, and Commissioners Draper 
and Olds the other. 


9 See, for example, the statement by Representative Lyle that the Commission has assumed 
“full control over the production and gathering of natural gas directly contrary to the express 
provisions of the . . . Act,” in Hearings before a Subcommittee of the House Committee on 
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of these problems which result from the complementary character of the Natural 
Gas Act. The status of regulation in three areas will be considered: (1) regulation 
of the price of natural gas at the completion of production and gathering,”* but 
before it has started to move in interstate commerce; (2) control of local rates; 
and (3) authority to direct natural gas into the most socially desirable uses, the 
problem of end use. 


I 


State regulation of production and gathering prior to the Act -was limited to 
measures encouraging conservation and equitable sharing of output among well 
owners." Since local regulation of price at the well head was not practiced,” it is 
not obvious that such regulation was meant to be shielded by the production 
and gathering exception. The question whether regulation of sales of gas to in- 
terstate pipeline companies was to be deemed an exclusively local prerogative 
was decided by the Commission in In re Columbian Fuel Corporation.* On the 
basis of the legislative history of the Act the Commission declined jurisdiction. 
In reaching this result the Commission reasoned that if the producing company 
was under regulation as to one incident of production and gathering, sales in the 
field, jurisdiction could be extended to other aspects more clearly intended by 
Congress to remain subject only to state control. The Commission did not sur- 
render its power to review rates charged between affiliates, and it recognized 
that the question might have to be reconsidered if experience revealed that pro- 
ducing and gathering companies were “able to maintain an unreasonable price 
despite the appearance of competition.” 

Two subsequent cases limited but by no means emasculated the Columbian 


Interstate and Foreign Commerce on H.R. 79, H.R. 1758, and H.R. 982, 81st Cong. rst Sess., 
at 17 (1949); and see Lippitt, Is the FPC Encroaching on Local Gas Regulation?, 45 Pub. 
Utilities Fortnightly, No. 1, at 13 (Jan. 5, 1950), in which the Commission is taken to task for 
asserting jurisdiction over the local distribution. 


© Production and gathering includes the operations by which gas is withdrawn from the 
earth, processed, and brought by feeding lines from the field to central points of connection 
with transmission systems; see FPC, Natural Gas Investigation (Smith-Wimberly Report) 
108 (1948). 


* Leading oil and gas producing states enacted comprehensive conservation laws in the two 
decades from 1915-35: Okla. L. (1915) c. 197; La. Acts (1918) acts 268 and 270; Ark. Acts 
(1923) act 664; N.M.L. (1925) c. 121; Mich. Pub. Acts (1929) act 15; Cal. Stat. (1929) c. 535; 
Miss. Gen. L. (1932) c. 117; and Tex. L. (1935) c. 120. Frequently included in these acts were: 
standards as to the drilling, producing, casing, capping, abandonment, and plugging of wells; 
well-spacing regulations; limitations on withdrawals (proration) from comnion pools; re- 
quirements that purchasers of gas take ratably from all producers in a given field or pool. For 
a survey of state conservation laws and activities, see FPC, op. cit. supra note 10, at 121-54. 


* A tabulation of provisions in state conservation laws shows no state commission having 
express authority to fix well head prices. Ibid., facing 128. Despite the lack of statutory 
authority, the Kansas State Corp. Comm’n has recently held that it had the power to impose 
an $0.08 minimum price for gas sold in the Hugoton field. In re Hugoton Gas Field, 77 P.U.R. 
(N.S.) 150 (1949). 


13 2 F.P.C. 200 (1940). 4 Thid., at 208. 
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rule. In the Billings case,'s the Commission held that sales for resale by a gas 
company which transported gas received at termini at the state line were sales 
in interstate commerce subject to regulation under the Act. That company was 
not a producer or gatherer, but one of several transporters of gas whose inter- 
connected facilities promoted a continuous flow of gas in interstate commerce. 
In the Interstate case," sales by an interstate pipeline company of gas produced 
by it to another interstate transmitting company were held to be within the 
‘Commission’s jurisdiction, although made within the home state of the seller. 
The rationale was that the sales were initiated after the gas had started on its 
interstate journey and not at the completion of production and gathering. In 
upholding the Commission’s ruling,'? the Supreme Court was influenced by the 
circumstance that petitioner had earlier stressed the interstate character of its 
business in evading regulation by the Louisiana Public Service Commission. 
The Court said: “In denying the Federal Power Commission jurisdiction to 
regulate the production or gathering of natural gas, it was not the purpose of 
Congress to free companies . . . from effective public control.’"* 

The facts of the Interstate case seem plainly distinguishable from those of 
In re Columbian Fuel Corporation in which the Commission had announced the 
immunity of sales made prior to the commencement of interstate transport of 
the gas. Nevertheless, it is claimed that because of the Jnierstate decision inde- 
pendent producers fear federal regulation and are withholding natural gas from 
interstate commerce.'® That there has been no repudiation of the Columbian 
doctrine is indicated by a reaffirmation of it®* and by a Commission order assur- 


ing “independent producers and gatherers . . . that they can sell at arm’s length 
. . without apprehension . . . [of] assertions of jurisdiction by the Commission. 
. 2 Some members of the Commission are not in sympathy with the Co- 
lumbian rule ;* but no intention to assume jurisdiction over such sales can prop- 


*S In re Billings Gas Co., 2 F.P.C. 288 (1940). 

© In re Interstate Natural Gas Co., 3 F.P.C. 416 (1943). 

7 Interstate Natural Gas Co. v. Federal Power Comm’n, 331 U.S. 682 (1947). 
8 Tbid., at 690. 


+9 An industry representative asserted that producers would boycott the interstate pipelines 
and sell to other purchasers, “not because of any technical need but to avoid sales under ardu- 
ous circumstances.” Quoted in FPC, op. cit. supra note ro, at 170. 

In re Fin-Ker Oil & Gas Prod. Co., 6 F.P.C. 92 (1947) (no jurisdiction because “{ijts 
natural gas operations are confined to production and gathering and the sale upon completion 
of gatherings of such produced gas”). 


* FPC Order No. 139 (1947), printed in Hearings, op. cit. supra note 9, at go. 


* Former Commissioner John W. Scott wrote a strong dissent in the Columbian case, and 
former Commissioner Olds recently expressed regret over not having joined in dissenting, in 
Hearings, op. cit. supra note 9, 214; Commissioner Draper dissented to Order No. 139 and 
recently was joined by Commissioner Buchanan in a letter to Representative Harris advocat- 
ing its rescission, in 95 Cong. Rec. r1000 (July 18, 1949); Mr. Olds also changed his position 
with respect to Order No. 139, see Hearings, op. cit. supra note 21, at 225. 
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erly be inferred from the opposition of a majority of the Commission to pro- 
posed amendments directed at clarification of the scope of federal control in this 
area. The bills are considered objectionable because it is thought that they 
might preclude regulation of sales not at arm’s length*’ or would permit transac- 
tions inimical to another phase of federal rate regulation.* It is evident, there- 
fore, that the Columbian rule is intact, so that gas produced by independent pro- 
ducers and sold to nonaffiliated interstate pipeline companies remains free of 
federal regulation. 

No distinction is to be found in the words of the Act betwéen gas which is 
produced by independent producers and that produced by interstate pipeline 
companies. However, Supreme Court decisions giving wide administrative dis- 
cretion in computing utility rate bases have made it possible for the Commission 
to apply utility principles in determining the value of gas produced and carried 
by such integrated companies.’ 

Congress, in the Natural Gas Act, specified that all rates charged by a natural 
gas company “for or in connection with the transportation or sale of natural 
gas...” should be “just and reasonable.””* In the Hope case, the Supreme 
Court said: “If the total effect of the rate order cannot be said to be unjust and 
unreasonable, judicial inquiry under the Act is at an end.’”’ A rate is just and 
reasonable as far as the investor is concerned, when the return to him is com- 
mensurate with returns on other investments involving similar risks and when 
it is sufficient to insure satisfactory operation and to maintain confidence in the 
financial integrity of the enterprise. Under the Hope doctrine, so long as these 
standards of reasonableness were fulfilled, the Commission was not obligated to 
consider estimates of reproduction or replacement cost, but could use original 
cost valuations in compiling a rate base. 

Whether the Commission was free under these standards to include produc- 


*3 Hearings, op. cit. supra note 9, Appendix I to Majority Report of the Federal Power 
Commission on H.R. 79 and H.R. 1758, 81st Cong. 1st Sess., at 176 (1949). 


*4 It was feared that under the proposed law “a natural gas company could create a situa- 
tion which would require the Commission, in fixing rates, to allow as an operating expense the 
market value of gas” produced by that company. This, it was thought, could be done under 
the proposed amendment by “the expedient of creating a new corporation to own and operate 
the pipeline company’s production and gathering properties.” Ibid., at 175. 

*s For a brief history of valuation standards, see Troxel, Economics of Public Utilities 285- 
308 (1947). The recent trend has been away from adherence to a formula of fair return on fair 
value in which the base was compounded from original cost and reproduction cost valuations; 
see Smyth v. Ames, 169 U.S. 466 (1898); and see Bonbright, Contributions of the Federal 
Power Commission to the Establishment of the Prudent Investment Doctrine of Rate Making, 
14 Geo. Wash. L. Rev. 136 (1945), i in which the author writes, “(Jjudged by its influence on 
utility regulation . . . the most important accomplishment of the Federal Power Commission has 
been its successful effort to establish a ‘prudent investment’ principle of rate control and to 
defend [it] . . . against attack based partly on the assumed constitutional requirement of a 
‘reasonable return on fair value.’” 


* 52 Stat. 822 (1939), 15 U.S.C.A. § 717(c)(a) (1948). 
* Federal Power Comm'n v. Hope Natural Gas Co., 320 U.S. 591, 609'(1944). 
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tion and gathering facilities in a rate base at original cost depended on decisions 
both as to the reasonableness of a rate order so determined and as to the author- 
ity of the Commission, in the light of Section 1(b) of the Act, to consider those 
portions of the company’s total investment. In the Canadian River case, the 
Supreme Court in a five-to-four decision affirmed the validity if not the wisdom 
of such a rate base.** The contention that “contrary to the mandate of Section 
1(b) the Commission has undertaken to regulate the production and gathering 
of natural gas” was dismissed by the Court, since the Commission had not 
“imposed any direct regulation upon that activity.”** In addition, since the re- 
sulting rates were fair, the Hope decision prevented any further inquiry into the 
methods by which they were made. 

Since pipeline companies and their affiliates provided in the neighborhood of 
forty per cent of the gas supply of interstate companies reporting to the Com- 
mission in 1947,%° the indirect control of production and gathering authorized in 
the Canadian River case has had an appreciable effect on subsequent natural gas 
rate regulation. Under the method presently employed in setting rates for an 
integrated production and transportation company, such a company is treated 
as a single unit, with no distinction being made between the two aspects of its 
operations. An aggregate rate base is computed including original investment 
in both branches of the business, and the company’s net earnings are limited toa 
fixed percentage of that base. Costs of gas production, including all expenses 
incidental to development of gas properties are recognized as legitimate operat- 
ing costs. Since the sum of cost of production plus a percentage of the original 
cost of the producing facilities is considerably less than the going well head price 
received by independent producers,” the industry has agitated for the adoption 
of a “field price formula” which would do away with the alleged discrimination. 
Under that method, production properties would be excluded from the rate base, 
no allowance would be given for expenses incurred in producing gas, and pro- 
duced gas would be treated exactly as if it had been purchased from independent 
producers at prevailing field prices. While the valuation base for the enterprise 
would be somewhat reduced, an “operating expense” substantially in excess of 

** Canadian River Natural Gas Co. v. Federal Power Comm’n, 324 U.S. 581 (1945). Jus- 


tice Jackson, who concurred only because the Hope case made it impossible for him to do other- 
wise, described the method used by the Commission as “fantastic.” Ibid., at 611. 


9 Tbid., at 609. 

»® Hearings, op. cit. supra note 9, Table 7, at 181. 

3* For records of Commission rate proceedings carried out in accord with these principles, 
see In re Canadian River Gas Co., 3 F.P.C. 32 (1942); Detroit v. Panhandle Eastern Pipeline 
Co., 3 F.P.C. 273 (1942); In re Alleghany Gas Co., 5 F.P.C. 1 (1946); Columbus v. United 
Fuel Gas Co., 5 F.P.C. 279 (1946). 

# Basing their computations on field prices specified in existing contracts, Commissioners 
Smith and Wimberly found differentials between cost of production and field price to be: 
$0.0067 per Mcf. for Panhandle Eastern, $0.0245 per Mcf. for Colorado Interstate, $0.0311 
per Mcf. for Cities Service Gas Co., $0.0289 per Mcf. for Natural Gas Pipeline Co. FPC, 
op. cit. supra note 10, at 228. 
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actual cost of production would be available as a revenue reduction before 
computation of the company’s net income. 

Two members of the Commission favor modification of present policy along 
these lines,33 and one section of the Rizley bill, which was before Congress in 
1947, would have compelled the Commission to use the field-price method.*4 An 
industry rate expert recently expressed the opinion that unless “fair field price 
legislation is . . . enacted . . . there will be a marked trend away from the dedi- 
cation by the pipeline companies of producing properties to the interstate trans- 
portation of gas. This trend will manifest itself . . . by the distribution or sale of 
producing properties by their pipeline owners.”’»s That sentiment was echoed by 
an official of Panhandle Eastern Pipeline Company, an integrated company of 
the kind under discussion, who declared his readiness to “begin steps to cir- 
cumvent this type of discrimination.’’»* 

That apparently was no idle threat, for in September, 1948, Panhandle or- 
ganized the Hugoton Production Company, and in return for all its capital 
stock transferred to it gas leases on approximately 97,000 acres of land in Kan- 
sas and $675,000 in cash. The Hugoton stock was ultimately distributed to the 
stockholders of Panhandle. An investigation of the entire transaction was or- 
dered by the Commission, and the two companies directed to show cause why 
Panhandle should not be prohibited from transferring the leases without the 
consent of the Commission. When the.companies ignored an order to maintain 
the status quo pending a final determination, the Commission sought injunctive 
relief. This was denied by the district court and by the circuit court of appeals,»’ 
and the Supreme Court upheld their rulings, in Federal Power Commission 0. 
Panhandle Eastern Pipeline Co.5* 

The Supreme Court decision is based on the premise that “leases are an essen- 
tial part of production” and, as such, their acquisition and sale is a matter pre- 
cluded from federal control by the limitations of Section 1(b).3* Section 14(b) 
which confers power to “determine the adequacy or inadequacy of gas re- 

33 Commissioners Smith and Wimberly concluded from the findings of the Natural Gas 
Investigation that “a standard of fair field price or reasonable value, which will make appropri- 


ate allowance in each instance for the value of such gas as a commodity, should . . . be adopted 
and applied. . . .” FPC, op. cit. supra note ro, at 234. 

34 Section 54 provided: “The Commission . . . shall allow to a natural gas company as an 
operating expense . _ if the gas is produced by such natural gas company . . . the prevailing 
market price in the field . . . or if there is no prevailing market price . . . the fair and reason- 
able value of such gas. . ..” The bill is printed in Hearings before a Subcommittee of the 
oS on Interstate and Foreign Commerce on H.R. 4051, 80th Cong. 2d Sess., 
at 35 (1947). 


38 Thid., at 22. 


3% Statement of E. Buddrus during the Natural Gas Investigation quoted in FPC, op. cit. 
supra note 10, at 212 n. 


31 Federal Power Comm’n v. Panhandle Eastern Pipeline Co., 172 F. 2d 57 (1949). 


#* 337 U.S. 498 (1949). 
39 Tbid., at sos. 
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serves,” 4° was construed as giving “only power to obtain information,” although 
as Justice Black observes in a vigorous dissenting opinion, that interpretation 
“leaves the Commission impotent to protect the public’s interest in having in- 
terstate companies maintain adequate gas reserves.” The latter opinion makes 
sense, for if findings of inadequacy are to have any meaning there must be power 
to restrain acts which would jeopardize the sufficiency of reserves. The dissent is 
also supported by the dictum in the Canadian River case which implies that the 
production and gathering exception relates only to physical operations, such as 
“the drilling and spacing of wells. . . .”# On the other hand, since before the 
Act local authorities might have regulated such transactions in order to protect 
some local interest,+? the majority’s view is not inconsistent with the expressed 
intent of Congress to effect federal regulation only in those spheres in which the 
states could not act. 

While the dissenting opinion referred primarily to the unfortunate gap the 
decision creates in service regulation, the Commission was quick to announce 
that substantial rate increases might be expected to result.¢ The way in which 
the divorcement operates as a means of circumventing the effects of original 
cost valuation of producing facilities is clear. Hugoton, the new production 
company, will (after 1965)45 sell gas to Panhandle to be sent through interstate 
pipelines and sold to local distributors. Panhandle will claim as an expense of its 
operation the price paid for that gas. Consequently the Commission will be com- 
pelled to allow Panhandle to charge rates sufficient to produce revenue covering 
the added operating expense in addition to the customary percentage of the 


depreciated original cost of the property retained in the regulated business. 
Panhandle’s net earnings will be reduced by six per cent of the original cost of 
the property conveyed; but the return from producing facilities will be greater 
by the difference between the field price and cost of production including the 


# 52 Stat. 828 (1938), 15 U.S.C.A. § 717(m)(b) (1948). 


4 Federal Power Comm’n v. Panhandle Eastern Pipeline Co., 337 U.S. 498, 518 (1949). 
Justice Black suggests near the close of his dissenting opinion that the transfers could result 
in rate increases, indicating that while he wrote chiefly about the necessity of maintaining 
“adequate gas reserves” he was not unaware that issues of rate policy were involved as well. 


# Canadian River Natural Gas Co. v. Federal Power Comm’n, 324 U.S. 581, 603 (1945); 
and see Interstate Natural Gas Co. v. Federal Power comm’n, 331 U.S. 682, 690 (1947). 


43 Although such authority is not expressed in conservation statutes, liberal construction 
of these statutes in the interest of gas conservation is the usual course; cf. In re Hugoton 
Gas Field, 77 P.U.R. (N.S.) 150 (1949). 


“ A spokesman for the Commission was reported to have said that the ruling in favor of 
Panhandle provided a loophole for natural gas companies to get increased revenues and it was 
estimated that rates of eleven companies would be increased by about $56,000,000 a year. 
WallSt. J., § 1,p.8,col. 2 (June 21, 1949). This estimate is clearly exaggerated, see p. 486 infra. 


4s Hugoton after getting the gas reserves contracted to sell the gas produced from them to 
the Kansas Power and Light Co. for a period of fifteen years, after which time Panhandle was 
to have the option to purchase all or part of the gas produced. 
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usual rate of return on original investment.“ That difference, representing the 
producing company’s profit in excess of the return allowed Panhandle, will be 
distributed to Hugoton’s stockholders who also are the owners of Panhandle.«’ 
Making appropriate assumptions as to gas yield per acre, costs, including return 
on investment, and field price, the potential added revenue over the life of the 
leases would be approximately $34,000,000. ** If the nine major pipelines owning 
gas reserves were to dispose of them in this way as they are now free to do, 
annual rate increases of nearly $25,000,000 would be possible.** The magnitude 
of the increase is seen when it is realized that annual rate reductions secured by 
the Commission amount to less than $40,000,000.5° 

While the issue of cost to consumers has consistently been raised when pro- 
posals to alter rate policy are put forth," the “public interest is a texture of mul- 
tiple strands” and it is possible that regulation of producing facilities on an 
original cost basis is inadvisable. Exploration, conservation, and the entry of 
new capital may be deterred under prevailing Commission practice. Arguments 
to this effect were presented by the industry during the Natural Gas Investiga- 
tion,5? and were instrumental in bringing Commissioners Smith and Wimberly 
to advocate adoption of the field price method.s+ Divorcement of production and 
gathering facilities, however, accomplishes more than merely securing a replace- 
ment cost or field-price method of rate regulation. Such separation, in conjunc- 
tion with the Columbian rule, will enable an increased amount of gas to enter 


# The Commission’s Bureau of Accounts, Finance, and Rates assumed a six per cent rate 
of return in its analysis of the effects of the Rizley bill on Panhandle. Hearings, op. cit. supra 
note 34, at 311. 


41 Following the Supreme Court’s decision in the Panhandle case, stockholders of that 
company were mailed stock certificates representing 810,000 capital shares in Hugoton. Wall 
St. J., § 1, p. 10, col. 8 (June 24, 1949). 

“The Bureau of Accounts, Finance, and Rates in analyzing the effects on Panhandle 
of adopting the field price method assumed a cost of production of $0.035 per Mcf., in- 
cluding return at six per cent and a field price of $0.07 per Mcf. Hearings, op. cit. supra note 
34, at 310-12. In these computations, however, a field price of $0.08 per Mcf. has been used 
because of the action taken by the Kansas Corp. Comm’n in fixing an $0.08 minimum in the 
Hugoton field. Gas yield per acre is typically estimated at 7,500 MMcf. See, for example, 
FPC, The Natural Gas Investigation (Olds-Draper Report) 147 (1948). 

#* Hearings, op. cit. supra note 21, Table 21, at 188. 

5% Hearings, op. cit. supra note 9, Table 18, at 187. 

5" See, for example, speech by Representative Yates in debates on the Harris bill, 95 Cong. 
Rec. 10992 (Aug. 4, 1949); and, also, testimony by the City Solicitor of Pittsburgh, Pa. as to 
the savings brought to residents of that city, in Hearings, op. cit. supra note 34, at 35. 

5* Justice Frankfurter, dissenting in Federal Power Comm’n v. Hope Natural Gas Co., 
320 U.S. 591, 627 (1944). 

53 See FPC, op. cit. supra note 10, at 177-223; Commissioners Draper and Olds regarded 
these arguments as mere camouflage for the “real price objective” which was a price “based on 
‘all that the traffic’ in the competitive fuel market ‘will bear’.” FPC, op. cit. supra note 48, 
at 136-37. 

54 See note 33 supra. 
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interstate commerce subject to no federal regulation whatsoever. Since com- 
missions in producing states are chiefly interested in conservation and for that 
reason desire higher field prices,ss no effective price limitation can be expected 
from that source. 

This fact is significant to the extent that there is monopolization of gas re- 
serves and an absence of a real conflict of interest between buyer and seller, as 
in the Panhandle-Hugoton situation where divorcement was accompanied by 
no true disaffiliation.s’ It is true that the Commission can regulate sales between 
affiliates and that anti-trust action might be brought against monopolistic pro- 
ducers, but both procedures involve investigation and litigation that would be 
unnecessary if production and gathering of gas transported and sold in inter- 
state commerce were subject to control as a utility. Probably there has not been 
sufficient deviation from competitive conditions in the field to justify repudia- 
tion of the Columbian doctrine, but where there already is control it should not 
be hastily abandoned.s* By permitting such abandonment, the production and 
gathering exception, as applied by the Court in the Panhandle case and by the 
Commission in the Columbian case, has created a potential zone of nonregulation 
that may go far toward nullification of Commission regulation of interstate 
wholesale rates. 


I 
Unlike the production and gathering exception, the provision in Section 1(b) 
precluding Commission jurisdiction over the local distribution of natural gas 


was designed to leave pre-existing systems of local rate regulation unaffected by 
the Act. Under this division of authority, the ultimate customer is protected to 
the extent that local regulation is effectively performed. Typically, however, 
state and local commissions are afflicted with serious limitations, such as inade- 


55See FPC, op. cit. supra note 10, at 137, where Commissioners Smith and Wimberly 
remark: “During the course of the investigation it was strongly and repeatedly urged in the 
producing states that higher field prices for gas, making it worth saving, would be the greatest 
single boon to its effective conservation.” 

In 1947 nearly one-half of the sales of natural gas to pipelines operating out of seven 
Southwestern states were made by ten independent producers, while over fifty per cent of the 
total gas acreage in the United States was owned or controlled by fourteen top companies. 
Hearings, op. cit. supra note 21, at 171. Commissioners Smith and Wimberly found no evi- 
dence of monopoly “with respect to gas reserves as a whole, although in particular areas or 
fields certain companies may be dominant.” They then remark that ownership by strong inter- 
ests may “help to stabilize prices . . .” due to their ability “to hold reserves for future mar- 
kets...” ; FPC, op. cit. supra note 10, at 63. 


57In the discussion of the divorcement possibility in the Smith-Wimberly Report on the 
Natural Gas Investigation it was suggested that a divestiture created by merely distributing 
the ownership among stockhclders “would present questions as to whether a true separation 
had actually been accomplished.” FPC, op. cit. supra note 10, at 213 n. 

S* Faced with a similar situation when the Rizley bill was under consideration, the Senate 
subcommittee concluded in its unfavorable report, “[I]n the face of the growing concentration 
of control of reserves, regulatory safeguards should not be abandoned .. . , but rather they 
should be strengthened.” Hearings, op. cit. supra note 35, at 580. 
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quate statutory scope,’ underfinancing,® and political and utility influence in 
the appointment of commissioners.“ The Commission, therefore, has attempted 
to push forward its jurisdiction to include some companies engaged in selling 
natural gas locally. Recently, in Federal Power Commission v. East Ohio Gas 
Company,® the Supreme Court upheld the validity of such an extension. 
East Ohio operates a natural gas business wholly in Ohio, selling gas to retail 
customers through a number of local distribution systems. It gets its gas supply 
from two interstate pipeline companies, its high pressure line receiving the im- 
ported gas inside the Ohio boundary. The Commission’s contention that East 
Ohio’s transport of this gas to the points of local distribution constituted inter- 
state transportation of natural gas, making it a natural gas company under the 
Act, was upheld by the Court. Although Supreme Court decisions subsequent 
to the Act imply that state regulation of intrastate high pressure facilities is per- 
missible,** the majority held that to be irrelevant since “prior constitutional 
decisions . . . form the measure of the gap which Congress intended to close. 
. 64 Final authority over sales to ultimate consumers continues to be vested 
in state commissions, but so long as a retail company persists in transporting gas 
produced outside of the state at high pressure® it can be required (1) to provide 


58* See Trachsel, Public Utility Regulation 152 (1947), where the author remarks, “Although 
commission jurisdiction is being gradually extended, it is still far from adequate in the great 
ESE 5 POP AEE 28 TPE Fe PR aE An SIAN Cotta siete SE 


al 1934-35 the total expenditure for all the state utility commissions was approxi- 
mately $9,563,000, and nearly one-half of that sum was spent by New York, Pennsylvania, 
Wisconsin, Illinois, and Missouri. Mosher and Bonbright, Public Regulation of Private Electric 
and Gas Utilities, ‘Third World Power Conference, Sec. III, Paper No. 8, at 8-9 (1936). The 
results of underfinancing, such as inadequate staffing, neglect of statutory responsibilities, 
and lack of independent study of long range problems are discussed in Mosher and Crawford, 
Public Utility Regulation 67-81 (1933). 

See Bauer and Gold, Electric Power Industry 243-45 (1939); Mosher and Crawford, 
op. cit. supra note 60, at 56-57; and also, Troxel, op. cit. supra note 25, at 79-83. 


& 338 U.S. 464 (1950). 


% See Panhandle Eastern Pipeline Co. v. Pub. Service Comm’n of Ind., 332 U.S. 507, 
512 (1947), where the Court, speaking of pressure reduction as a criterion of local or federal 
control, says, “{(tJhose merely mechanical considerations are no longer effective, if ever they 

s the interstate or intrastate character 

; cf. Interstate Natural Gas Co. v. 

Federal Power Comm’n, 331 U.S. ia, 6 ign, wine the Court ws unimpressed by the 

argument that interstate commerce does not begin until the gas is subjected to increased 
pressure at the compressor stations. 


% Federal Power Comm'n v. East Ohio Gas Co., 338 U.S. 464, 472 (eg). The leading 
case was East Ohio Gas Co. v Tax Comm'n, 283 U.S. 465 (1931), which held the transporta- 
Gen of duet tae ton GOs Cade & date by cae Pe een nae ak 

pressure transmission lines to their connections with local systems was essentially national in 


hindi When the gas passes into local supply mains and pressure is reduced it enters 
intrastate commerce. 


‘s Forty-three companies, not selling gas for resale, but transporting gas by intrastate high 


pressure lines will be brought under the jurisdiction of the Commission. See Lippitt, op. cit. 
supra note 9, at 18. 
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the Commission with information as to original cost of all or any part of its 
property,® (2) to keep accounts and records as the Commission may direct, (3) 
to submit to investigations to determine the cost of transportation of natural 
gas, and (4) to secure certificates of convenience and necessity from the Com- 
mission when any abandonment of its high pressure facilities is contemplated.” 
Federal control in the last matter precludes state regulation, but the Act ex- 
pressly provides that there may be duplicate bookkeeping.”* The situation cre- 
ated is one in which East Ohio must either keep its books contrary to the orders 
of the Ohio commission or else keep two sets of records. The probable result is 
that the Ohio commission will change from reproduction cost to original cost 
standards of valuation, and otherwise modify its accounting procedures to con- 
form with federal practice. Justice Jackson suggests in his dissenting opinion 
that in situations such as this “experience shows state control will wither away 
and leave the federal rule in possession of the field.”” If this prognosis proves 
correct, local rate reductions in some states should follow, compensating, in 
part, for the rate increases to be expected as more integrated companies take 
advantage of the course opened to them by the Panhandle decision. 


It 


The cleanliness and ease of control of natural gas make it especially suitable 
for space heating, cooking, refrigeration, and other domestic uses; but there are 
any number of other more or less inferior ways in which natural gas may be 
utilized.” Utility regulation, which serves as a substitute for regulation by the 


competitive market, must aim at the optimum allocation of resources. Thus a 
primary objective of natural gas regulation must be to minimize inferior use, 
which is tantamount to waste.’ The divided regulatory authority which exists 


% 52 Stat. 824 (1938), 15 U.S.C.A. § 717(e)(b) (1948). 

& 52 Stat. 825 (1938), 15 U.S.C.A. § 717(g)(a) (1948). 

52 Stat. 825 (1938), 15 U.S.C.A. § 717(g)(b) (1948). 

© 52 Stat. 824 (1938), as amended, 15 U.S.C.A. § 717(f) (1948). 

7 52 Stat. 825 (1938), 15 U.S.C.A. § ran(e)ta) (as (1948), provides: “{NJothing in this — 
ter shall relieve any such natural gas company from keeping any accounts, 


‘onsale eich cnoh eotuanl enn cneaanteae tema taianiaeen aeaieeee 
laws of any state.” 


™ Federal Power Comm'n v. East Ohio Gas Co., 338 U.S. 464, 478 (1950); ees 
op. cit. supra note 9, at 20, where the author predicts a possible ‘ ‘decline in in importance of 
state public utility regulation and an ascendance of Federal regulatory activities. . . 
ra Fs Sing ln cur cae penpoutipeses option cae ys a ge oa 
livering natural gas directly to ultimate consumers within a particular state. See note 7 supra. 
™ See Blachly and Oatman, Natural Gas and the Public Interest 16-18 (1947), for enumera- 
tion including inter alia use as an industrial fuel, as a force for driving oil porous 
as a raw material in the manufacture of carbon black, motor and aviation fuels, and countless 
other products. 
™ Conservation is, of course, an important aspect of this problem. fatien hy-densteine, 
individually and through the Interstate Oil Compact Commission, has been reasonably effec 
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under the Natural Gas Act not only limits the comprehensiveness of rate regula- 
tion in the ways already discussed, but fails to effect an optimum allocation of 
the available supply of natural gas between competing uses and regions. Some 
states have imposed restrictions on the use to which gas may be put within the 
state,’ but state control of gas use outside the state is of questionable constitu- 
tional validity. Despite the inability of the states to act in this regard, the Act 
as originally passed gave the Commission no express authority over the ultimate 
disposition of gas carried in interstate commerce. This defect was partially 
remedied by an amendment to the certificate provisions of the Act which pro- 
vided that the Commission “shall have the power to attach to the issuance of the 
certificate and to the exercise of the rights granted thereunder such reasonable 
terms and conditions as the public convenience and necessity may require.” 
Under this provision, the Commission has issued a certificate modified by the 
condition that gas transported by the new facilities not be used as a boiler 
fuel,?? and has provided in another that the facilities authorized should “‘not be 
used for the transportation or sale of natural gas to any new customers... 
except upon specific authorization. . . .””* The Commission also has asserted its 
right to issue certificates authorizing the construction of facilities for delivering 
gas to industrial customers purchasing from interstate pipeline companies rather 
than from local gas distributors.’* With respect to such direct industrial sales 
made through established pipelines the Commission has no control, except when 
such sales would render the interstate pipeline unable to meet its commitments 
under schedules filed with the Commission.” Lack of authority to fix rates for 


tive in halting waste in the field. For example, testimony during the Natural Gas Investiga- 
tion indicated that flaring has disappeared in dry gas fields and only remains a problem where 
gas is found in association with oil. FPC, op. cit. supra note 9, at 115-16; and see Blachly 
and Oatman, op. cit. supra note 72, at 67. 


™ See Blachly and Oatman, op. cit. supra note 72 at 66. Use in the manufacture of carbon 
black is most frequently proscribed. 


See Haskell v. Kansas Natural Gas Co., 224 U.S. 217, 220 (1912), where the Court 
says, “(Natural gas after severance is a commodity . . . like . . . coal and other minerals, and 
is a legitimate subject of interstate commerce; and . . . no State . . . can prohibit its trans- 
portation in interstate commerce beyond the lines of that State.” 


% 56 Stat. 83 (1942). 
7 Northern Natural Gas Co., 4 F.P.C. 1og9 (1945). 
In re Memphis Natural Gas Co., 4 F.P.C. 197 (1944). 


7 Panhandle Eastern Pipeline Co. v Pub. Service Comm'n of Ind., 332 U.S. 507 (1947) 
affirmed the exclusive jurisdiction of the states over direct industrial sales. The states have 


not always exercised this power. Ill. Commerce Comm’n v. Mississippi River Fuel Corp., 
17 PUR (N.S.) 12 (1949). 


8° The Commission can prohibit direct sales of gas to be delivered by means of regulated 
facilities “where . . . a company has not the capacity to sell a large quantity to a new cus- 
tomer without impairing its ability to render satisfactory service to existing customers. . . .” 
Detroit v. Panhandle Eastern Pipeline Co., 5 F.P.C. 43, 50 (1946). 
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direct industrial sales leaves the Commission impotent to establish minimum 
rates in order to bring about decreased inferior industrial use. 

It is not to be concluded that the Federal Power Commission has been 
ineffectual; the vigor with which the industry has sought restricting amendment 
of the Act denies such an inference. Nor need it be inferred that state and local 
regulation has no place in a comprehensive regulatory scheme, for proper con- 
trol of some aspects of conservation and local distribution may depend upon 
familiarity with local conditions. It is not desirable, however, that the federal- 
state division of authority be based upon what the Supreme Court held to be the 
area of constitutional state action before the interstate transportation and sale 
of natural gas was of major importance in the economy.” Rather, the criterion 
of the legitimacy of federal action in the natural gas field should be whether the 
proposed regulation is required to protect the national interest in securing rea- 
sonable rates and an optimum utilization of the available supply of natural gas. 


THE PUBLIC POLICY ASPECTS OF ADMINISTRATIVE 
LOBBYING CONTRACTS 

Decisions on administrative “lobbying” contracts* well illustrate the state- 
ment that “public policy . . . is a very unruly horse, and when once you get 
astride it you never know where it will carry you.”” The recent case of Moffett ». 
Arabian American Oil Co.* furnishes an excellent opportunity to analyse the 
underlying theories which lead courts to deny recovery in these cases on 
grounds of public policy. As a background for this discussion it will be well to 
consider traditional views in this field. 

Courts have generally agreed that improper influence “exercised over an of- 
ficer of government . . .”4 does not constitute valid consideration for a con- 


§t To some extent industrial sales on an interruptible basis are required in order to maintain 
high capacity utilization of pipeline facilities during periods of below peak demand and thereby 
reduce unit costs. The importance of high load factors may be exaggerated. FPC, op. cit. 
supra note 10, at 258-73. 


% Extensive interstate transportation of natural gas was not feasible before “the develop- 
ment of high-carbon, thin-walled steel pipes . . . and the perfection of equipment for recom- 
pressing gas in transit... .” U.S. Temporary Economic Committee, Monograph 36, at 8 (1940). 
In 1921 only 149,792 MMcf. of natural gas was transported in interstate commerce; by 1945, 
1,029,758 MMcf. passed through interstate pipelines. FPC, op. cit. supra note ro, Table 2, 
at 247. 

* Some authorities distinguish contracts to influence administrative officials and contracts 
to influence legislators by applying the term “lobbying” only to the latter. Annotation, 46 
A.L.R. 196 (1927). The term “lobbying” has received many definitions. See 25 Words & 
Phrases 463 (1940). When it is used in this note it suggests only that two parties have agreed 
that, for compensation, one of them will attempt to gain action desired by the other party 
through legislative or administrative officials. As such, no evil connotations are intended. 

* Richardson v. Mellish, 2 Bing. 229, 252 (C.P., 1824). 

385 F. Supp. 174 (N.Y., 1949). 

4 Oscanyan v. Arms Co., 103 U.S. 261, 273 (1880). 
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tract.’ Great variation is observable, however, in the application of this prin- 
ciple. At least three general rules have been announced: (1) all contracts to in- 
fluence the course of administrative action are void; (2) all agreements which 
indicate a tendency to corrupt official action are void;’ (3) corrupting acts, con- 
templated or actual, must be shown before recovery is denied.* The trend has 
been away from the first rule, which is now practically obsolete, and toward the 
third,* indicating a greater proclivity to uphold these agreements. And, since 
the last two rules are commonly used to much the same effect in similar fact 
situations, one must finally agree that “(djistinctions to be found in the cases on 
this subject do not lie in the law itself, but in its application to the particular 
facts.’*° 

In applying the rules courts have made distinctions in terms of the type of 
services and the nature of the compensation. “Legitimate” professional services 
are universally compensable." “Personal influence” and “personal solicitation” 


5 “{A]ll contracts . . . to use personal or any secret or sinister influence on legislators, [are] 
void by the policy of the law.” Marshall v. Baltimore & Ohio R. Co., 16 How. (U.S.) 314, 335 
(1853). Courts have applied this view to administrative lobbying contracts as well as legisla- 
tive. Cases cited notes 12 and 17 infra. 


6 Providence Tool Co. v. Norris, 2 Wall. (U.S.) 45, 56 (1864). Immediately following this 
general prohibition the court explained its reasoning in such terms that future interpretation 
could find precedent for the tendency rule: “The law looks to the general tendency of such 
agreements; and it closes the door to temptation, by refusing them recognition in any of the 
courts of the country.” 


1 Hayward v. Nordberg Mfg. Co., 85 Fed. 4 (C.C.A. 6th, 1898); Bryant Lumber Co. v. 
Fourche River Lumber Co., 124 Ark. 313, 187 S.W. 455 (1916); Russell v. Courier Printing & 
Publishing Co., 43 Colo. 321, 95 Pac. 936 (1908); Stone v. Steinen Mfg. Co., 22 N.J. Misc. 353, 
39 A. ad 241 (1944), aff'd 133 N.J.L. 16, 42 A. 2d 268 (1945), aff'd 133 N.J.L. 593, 45 A. 2d 486 
(1946); Crooks’s Estate, 316 Pa. 285, 175 Atl. 410 (1934); Goodier v. Hamilton, 172 Wash. 60, 
19 P. ad 392 (1933); see Providence Tool Co. v. Norris, 2 Wall. (U.S.) 45 (1865); Mahoney 
v. Lincoln Brick Co., 304 Mich. 694, 8 N.W. 2d 883 (1943). 


®* Wyoming Ry. Co. v. Herrington, 163 F. 2d 1004 (C.C.A. roth, 1947); Coyne v. Superior 
Incinerator Co., 80 F. 2d 844 (C.C.A. 2d, 1936); Mitchell v. Jones, 104 Colo. 62, 88 P. ad 
557 (1939); Robert & Co., Inc. v. Mortland, 160 Fla. 125, 33 So. 2d 732 (1948); Cary v. Neel, 
54 Ga. App. 860, 189 S.E. 575 (1936); Millspaugh v. McKnab, 134 Kan. 579, 7. P. 2d 51 (1932); 
Glass v. Swimaster Corp., 74 N.D. 282, 21 N.W. 2d 468 (1946); Leahy v. Brooklyn Water- 
front Terminal Corp., 272 App. Div. 781, 69 N.Y.S. 2d 596 (1947); Hall v. Anderson, 18 Wash. 
ad 625, 140 P. ad 266 (1943); see Spaulding v. Maillet, 57 Mont. 318, 188 Pac. 377 (1920). 
Accord: Cooke v. Embrey, 219 Ala. 623, 123 So. 27 (1929); Schweppe v. Sandberg, 50 Cal. App. 
507, 195 Pac. 454 (1920); Grant v. Stecker & Huff, Inc., 300 Mich. 174, 1 N.W. 2d 500 (1942). 
At least one court has subscribed to a rule intermediate between the tendency rule and the 
showing-of-corruption rule—the inherent tendency rule. Noble v. Mead-Morrison Mfg. Co., 
237 Mass. 5, 129 N.E. 669 (1921); see Valdes v. Larrinaga, 233 U.S. 705 (1914) (semble). 

* Compare cases cited notes 6-8 supra. Even the Supreme Court, which originally adopted 


the first rule in Providence Tool Co. v. Norris, 2 Wall. (U.S.) 45 (1864), has indicated a more 
liberal attitude in subsequent cases. See Steele v. Drummond, 275 U.S. 199 (1927). 


© 16 Tenn. L. Rev. 747, 748 (1941), noting Whitley v. White, 176 Tenn. 206, 140 S.W. ad 
157 (1940). 


™* McGowan v. Parish, 237 U.S. 285 (1915); Stanton v. Embrey, 93 U.S. 548 (1876); Allison 
v. Dodge, 287 Fed. 621 (C.C.A. 3d, 1923); 6 Williston, Contracts § 1729 (rev. ed. 1938). 
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are generally condemned.” Contingent fee contracts have been held void on the 
ground that they afford temptation to undertake corrupting activities."? But 
the more acceptable view today considers contingency of compensation as only 
one factor in the determination of the public policy issue." 

Various other facts have been expressly noted in the decisions. Among these 
are the size of the fee in relation to the services rendered’ and the background 
of the claimant—his association with public officials or his professional status."* 
Nondisclosure of interest in the proposed action has also been used as a ground 
for denying recovery."? 

In the light of the preceding discussion, the facts in the principal case become 
extremely important. King Ibn Saud of Saudi Arabia had insisted that de- 
fendant corporation provide him with $6,000,000 per year as a loan or advance 
royalty payment to enable him to meet his budget requirements. Plaintiff, a 
former federal administrative official, longtime friend of President Roosevelt, 
and authority in the oil industry, agreed orally with representatives of defend- 
ant in April, 1941, to go to Washington and see if the government would assist 
Ibn Saud. Plaintiff saw the President and other prominent officials and claimed 
that as a result of his efforts Great Britain was required to undertake the pay- 
ments to Ibn Saud by a condition in a loan obtained from the United States on 


* Oscanyan v. Arms Co., 103 U.S. 261 (1880); Allison v. Dodge, 287 Fed. 621 (C.C.A. 3d, 
1923); Hayward v. Nordberg Mfg. Co., 85 Fed. 4 (C.C.A. 6th, 1898); Mahoney v. Lincoln 
Brick Co., 304 Mich. 694, 8 N.W. 2d 883 (1943); Hackney v. Fairbanks, Morse & Co., 143S.W. 


2d 457 (Mo. App., 1940); Spaulding v. Maillet, 57 Mont. 318, 188 Pac. 377 (1920); Wright v. 
Fissell, 92 N.J. Eq. 508, 113 Atl. 699 (1921); Drake v. Lauer, 93 App. Div. 86, 86 N.Y. Supp. 
986 (1904); Crooks’s Estate, 316 Pa. 285, 175 Atl. 410 (1934); see Wechsler v. Novak, 157 
Fla. 703, 26 So. 2d 884 (1946); Noble v. Mead-Morrison Mfg. Co., 237 Mass. 5, 129 N.E. 669 
(1921). 


"3 Weehawken Realty Co. v. Hass, 13 N.J. Misc. 231, 177 Atl. 434 (1935); Hardesty v. 
Dodge Mfg. Co., 89 Ind. App. 184, 154 N.E. 697 (1927); cf. Noonan v. Gilbert, 68 F. ad 775 
(App. D.C., 1934). 

4 Robert & Co., Inc. v. Mortland, 160 Fla. 125, 33 So. 2d 732 (1948); Noble v. Mead- 
Morrison Mfg. Co., 237 Mass. 5, 129 ‘NE. 669 (1921); Weinstein v. Palmer, 226 Minn. 64, 
32 N.W. ad 154 (1948); Glass v. Swimaster Corp., 74 N.D. 282, 21 N.W. ad 468 (1946); Stone 
v. Steinen Mfg. Co., 22 N.J. Misc. 353, 39 A. 2d 241 (1944); Swift v. Aspell & Co., 40 N.Y. 
Misc. 453, 82 N.Y. Supp. 659 (1903); Hosack v. Taylor Bros., 142 Pa. Super. 83, 15 A. 2d 489 
1940); Annotation, 46 A.L.R. 196, 205 (1927); 6 Williston, Contracts § 1729 (rev. ed. 1938); 
Rest., Contracts § 563 (1932); see Coyne v. Superior Incinerator Co., 80 F. ad 844 (C.C.A. 
ad, 1936); Bradley v. American Radiator & Standard Sanitary Corp., 6 F.R.D. 37 (N.Y., 
1946) ; Goodier v. Hamilton, 172 Wash. 60, 19 P. 2d 392 (1933). 


*s Stone v. Steinen Mfg. Co., 22 N.J. Misc. 353, 39 A. 2d 241 (1944); see Noble v. Mead- 
Morrison Mfg. Co., 237 Mass. 5, 129 N.E. 669 (1921). 


© Hardesty v. Dodge Mfg. Co., 89 Ind. App. 184, 154 N.E. 697 (1927); Davidson v. Button 
Corp. of America, 137 N.J. Eq. 357, 44 A. ad 800 (1945); Whitley v. White, 176 Tenn. 206, 
140 S.W. 2d 157 (1940); cf. Hayward v. Nordberg Mfg. Co., 85 Fed. 4 (C.C.A. 6th, 1898). 


11 Whitley v. White, 176 Tenn. 206, 140 S.W. 2d 157 (1940); Hayward v. Nordberg Mig. 
Co., 85 Fed. 4 (C.C.A. 6th, 1898); Crooks’s Estate, 316 Pa. 285, 175 Atl. 410 (1934); see 
Noble v. Mead-Morrison Mfg. Co., 237 Mass. 5, 129 N.E. 669 (1921). But see Cooke v. 
Embrey, 219 Ala. 623, 123 So. 27 (1929). 
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July 21, 1941. Defendant refused to compensate plaintiff as promised, and he 
sued for $6,000,000. The jury entered a verdict awarding plaintiff $1,150,000; 
the trial court set aside the verdict on motions by defendant, primarily on the 
ground that there was insufficient supporting evidence. Plaintiff had failed to 
prove that Great Britain was required, as a condition of its loan, to assume any 
payment to Ibn Saud or that he (plaintiff) was the efficient cause of such under- 
taking. 

As a subsidiary ground the court held that the agreement was contrary to 
public policy. In resolving this issue, the court’s opinion, as is often true in these 
cases, does not include a comprehensive analysis of the agreement and a clear 
explanation of how public interests were adversely affected. Our task will be to 
consider how the public policy issue might be treated by articulate courts which 
are confronted with it as the sole deterrninant of recovery under fact situations 
suggested by the principal case. 

Public policy is of necessity an ambiguous and changing concept. Any at- 
tempt, therefore, to analyse cases in which it furnishes a ground for denying 
relief requires consideration of its pertinent components. In these cases two 
fundamental, and often competing, principles of policy must be consulted. The 
first of these is summarized by the phrase pacta sunt servanda, promises ought to 
be enforced. And, secondly, the public interest in good government must be con- 
sidered. 

In our credit economy the distinction between present and future promised 
possessions loses its force““—a phenomenon which is reflected in the judicial 
enforcement of promises and the normal measure of contract damages, the 
value of the expectancy. But courts have also recognized that the upholding of 
promises must be in relation to the motive for enforcement. Since the motive is 
linked to business purpose, deviation of promises from the context of business 
agreements usually lessens the inclination to award the value of the expect- 
ancy.’ Remedial measures—teliance and restitution damages—treceive sanc- 
tion.** But when courts rule an agreement contrary to public policy no relief is 
obtainable. One should expect, therefore, to find courts least anxious to appeal 
to public policy to deny recovery where contracts adhere closest to the concept 
of business agreements. Later discussion will indicate that this expectation is in 
fact realized.” 

The people’s interest in good government in a democracy gives rise to con- 
, a8 _— and Perdue, The Reliance Interest in Contract Damages, 46 Yale L. J. 52, 373 
1936). 

9 Ibid., at 373 et seq. 

* Tbid. 

** Hardesty v. Dodge Mfg. Co., 89 Ind. App. 184, 154 N.E. 697 (1927); Whitley v. White, 


176 Tenn. 206, 140 S.W. ad 157 (1940); see Providence Tool Co. v. Norris, 2 Wall. (U.S.) 45 
(1865); Noble v. Mead-Morrison Mfg. Co., 237 Mass. 5, 129 N.E. 669 (1921). 


= Text at notes 38-53 infra. 
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flicting notions relevant to the enforcement of these agreements. On the one 
hand, citizens are interested in having their officials act only for the public good, 
and they desire the most efficient and economical functioning of the govern- 
ment.” This consideration points toward the voiding of all agreements which 
would influence officials to act for private purposes. On the other hand, citizens 
must be free to affect official decisions.** Administrative agencies are important 
purchasers in our economy.*s Some of them provide the only means of gaining a 
remedy ;* others are the only source of particular types of assistance.*’ All of 
these considerations argue for upholding the agreements. 

Deciding the public policy issue in cases of administrative lobbying contracts 
is, therefore, a problem of evaluation. Freedom of contract, independence of 
official action, the interests in favor of the individual’s attempt to affect official 
decisions, must all be considered. One other aspect of the problem ought also to 
be mentioned. In many of these cases there is a possibility that the defendant 
will be unjustly enriched if the plaintiff is denied recovery.** Although this point 
is logically immaterial to the determination of the public policy issue, it might 
play a part in the practical solution of the cases. With these basic notions in 
mind, we can now consider how this process of evaluation might be carried out 
under fact situations similar to those in the principal case. 

Certain facts appear in the court’s opinion which may serve as a framework 
for discussion. The agreement was orally consummated and never reduced to 
writing; the plaintiff was selected “‘as a man of course expert in the field, but by 
and large as much if not more for his close relation with the President . . .” ;* 
and he (plaintiff) was to “‘see if there was any way possible under Lend- 


23 See Providence Tool Co. v. Norris, 2 Wall. (U.S.) 45 (1864); Stone v. Steinen Mfg. Co., 
22 N.J. Misc. 353, 39 A. 2d 241 (1944); Cary v. Neel, 54 Ga. App. 860, 189 S.E. 575 (1936); 
Annotation, 46 A-L.R. 196, 202 (1927); cf. 6 Williston, Contracts § 1727 (rev. ed. 1938). 


24 See Cary v. Neal, 54 Ga. App. 860, 189 S.E. 575 (1936); Schweppe v. Sandberg, so Cal. 
App. 507, 195 Pac. 454 (1920). Accord: Cooke v. Embrey, 219 Ala. 623, 123 So. 27 (1929). 


*s Consider, e.g., the War Department during the war. 


* Tax boards, pardon boards and boards set up to adjudicate claims are examples. The 
action of these boards is tantamount to final judgment in most cases. 


*7 Agencies charged with the issuance of charters, franchises or licenses are examples of this 
type. 


** The unjust enrichment will probably be at the expense of the government rather than 
the plaintiff. Normally, therefore, courts will leave the parties as they are when a contract is 
found to be against public policy. A particularly striking example of this is the case of Whitley 
v. White, 176 Tenn. 206, 140 S.W. 2d 157 (1940), where the defendant was an agent of a 
limestone company and entered into an agreement with plaintiff and the vice-president of the 
company whereby the plaintiff was to receive $1.00 op each ton of asphalt sold to Georgia 
state authorities for use on Georgia highways and defendant was to receive fifty cents on each 
such ton. The company had paid defendant the total sum due both plaintiff and defendant but 
the latter refused to turn over the plaintiff’s share to him. Plaintiff was denied recovery of his 
share. 


* 85 F. Supp. 174, 181 (N.Y., 1949). 
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Lease or otherwise to get the government to take over the advancement of this 
six million dollars. . . .”3° 

1) Parol administrative lobbying contracts raise two problems common to all 
oral agreements: (a) determination of the existence of a contract, and (b) deter- 
mination of what the parties were to do in accordance with the agreement. 
Courts normally allow the jury to resolve any issue relevant to the existence of 
the contract; on the other hand, a jury’s participation in the interpretation of 
the agreement is limited to cases where the court has found an ambiguity.” In 
cases involving parol administrative lobbying contracts, courts can be expected 
to submit issues relevant to the existence of the contract to the jury.*3 But courts 
in these circumstances seem wont to dispose of ail issues relevant to the meaning 
of the agreement without assistance from the jury.*4 It is probable that these 
courts are considering the conditions surrounding the making of the agreement, 3s 
the object of the agreement,** and the subsequent acts of the plaintiff,’ as indic- 
ative of the terms and meaning. This type of procedure is undoubtedly neces- 
sary, except in those clear cases where professional services alone appear. Per- 
sonal influence and personal solicitation may simply be a means of bringing a 
meritorious claim before the only parties who can satisfy it; on the other hand, 
they may be a means of gaining action which is without merit. The difficulty of 
drawing the line is obvious. Because many of the agreements do not indicate on 
their face in which category plaintiff’s services fall, recourse must be had to evi- 
dence which will enable the court to resolve the issue on the basis of probabili- 


3° Thid., at 177. 

3* 3 Williston, Contracts § 616, at 1774 n. 5 (rev. ed. 1938). 
* 3 Williston, Contracts § 616 (rev. ed. 1938). 

33 The court in the principal case followed this procedure. 


34 A few courts have sanctioned the submission of such issues to the jury. See Allison v. 
Dodge, 287 Fed. 621 (C.C.A. 3d, 1923); Noble v. Mead-Morrison Mfg. Co., 237 Mass. s, 
129 N.E. 669 (1921); Cooke v. Embrey, 219 Ala. 623, 123 So. 27 (1929). Nevertheless, the 
common practice seems as stated. The court in the principal case followed the normal pro- 
cedure. There was no reference to the meaning of the agreement relevant to the public policy 
issue in the charge to the jury; the issue was resolved exclusively by the court in setting aside 
the verdict. 


35 The court in the principal case followed this procedure in its opinion. 85 F. Supp. 174, 
180-81 (N.Y., 1949). 


* Text at notes 38-53 infra. 


3? The court in the principal case stated that it was “considering the contract alone.” 
8s F. Supp. 174, at 180 (N.Y., 1949). Other courts have indicated the same. Drake v. Lauer, 
93 App. Div. 86, 86 N.Y. Supp. 986 (1904); cf. Gesellschaft fur Drahtlose Telegraphie M.B.H. 
v. Brown, 78 F. 2d 410 (App. D.C., 1935). In practice, however, courts generally consider the 
subsequent acts of the plaintiff as indicative of the terms of the agreement and their meaning. 
See Crooks’s Estate, 316 Pa. 285, 175, Atl. 410 (1934); J. E. Hanger, Inc. v. Fitzsimmons, 273 
Fed. 348 (App. D.C., 1921); Hayward v. Nordberg Mfg. Co., 85 Fed. 4 (C.C.A. 6th, 1898). 
The very statement of the rule requiring a showing of corrupting acts, contemplated or actual, 
would indicate that the courts which adopt such a rule will not hesitate to consider the per- 
formance as well as the agreement. 
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ties. It is submitted, however, that in any case where this evidence indicates a 
possibility of reasonable differences in conclusions about the type of acts con- 
templated or performed under the agreement, the court ought to submit the 
issue to the jury. 

2) It is generally stated that personal influence or personal solicitation vitiates 
administrative lobbying agreements.+* By this courts presumably mean the type 
of influence or solicitation which may gain official action irrespective of the 
merits of the proposal. In practice, courts have allowed recovery where a claim- 
ant has been retained, at least in part, because of his personal influence and his 
services consisted of personal solicitation which might have resulted in official 
action without reference to the merits of the proposed action.** The case of 
Coyne v. Superior Incinerator Co.” is an extreme example. Because of his busi- 
ness and political connections, plaintiff’s assignor was employed by defendant 
on a contingent fee basis to sell incinerator plants to two municipalities.“ The 
Court of Appeals for the Second Circuit reversed the district court’s holding that 
the agreement was against public policy. It held that the mere possibility of 
corrupting acts was not enough to disallow recovery, saying: “There must be 
proof that something contrary to good morals was contemplated or done.”# 

The Coyne case not only shows that courts do allow recovery in some cases 
where overwhelming personal influence appears as a possible factor; it also indi- 
cates the type of case in which courts are most likely to require actual proof of 
corrupting acts—where the agreement is to seek a sales contract. The argument 
in Swift v. Aspell & Co.** exemplifies the attitude: 

A person having something to sell has the right to sell it through an agent, and this 
right is an incident to his ownership. To declare that he may not employ an agent, upon 
commission, where the government is the prospective buyer, is to take away what is 
ordinarily one of the elements of the enjoyment of ownership—the unrestricted right to 
sell. Upon this line of reasoning, commission agreements for a sale to the government 
have been upheld and enforced in this State where the agreement did not actively re- 
quire corruption in its performance.“ 


The distinction between agreements to secure sales contracts and other types 
of administrative lobbying agreements reflects the evaluative process involved 
in the decision of these cases. Sales contracts and salesmen are normal in the 


3# Cases cited note 12 supra. 


39 Robert & Co., Inc. v. Mortland, 160 Fla. 125, 33 So. 2d 732 (1948); J. E. Hanger, Inc. v. 
Fitzsimmons, 273 Fed. 348 (App. D.C., 1921); Allison v. Dodge, 287 Fed. 621 (C.C.A. 3d, 
1923) (jury question). 


# 80 F. ad 844 (C.C.A. 2d, 1936). 


“In both of the municipalities the contracts were made only after competitive bidding. 
In one of the towns, defendant’s bid was lowest; in the other, the highest. 


# 80 F. 2d 844, 847 (C.C.A. ad, 1936). 
3 40 N.Y. Misc. 453, 82 N.Y. Supp. 659 (1903). 4 Thid., at 454, 660. 
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business community.‘s On the other hand, many of the non-sales purposes are 
peculiar to the government and depend entirely on the discretion of public of- 
ficials. As divergence from the normal business type of. agreement increases, 
courts become less inclined to favor recoveries and more cognizant of the impor- 
tance of independent official action. Contracts to secure claim settlements,* 
reductions in taxes, franchises,*® charters,s° and pardons,“ are examples. The 
emphasis shifts. Plaintiffs can recover only if they bring themselves within the 
category of “legitimate” professional services, which in effect means that the 
facts must not indicate the possibility of overwhelming personal influence or 
solicitation. 

An analogy is suggested—that between legislative lobbying and non-sales 


43 In J. E. Hanger, Inc. v. Fitzsimmons, 273 Fed. 348 (App. D.C., 1921), the court denied 
defendant’s contention that the contract was contrary to public policy and said: “The only 
influence contemplated by the contract was the proper influence of a salesman.” Ibid., at 351. 


# The New York Court of Appeals stated the distinction in these terms: ‘“The decision in 
Norris v. The Tool Co. (2 Wall. 45), confounds a sale or traffic openly made by an avowed 
agent to a party wishing to purchase, with the forbidden case of an interference with legislative 
action or executive clemency, where the party does not profess to act upon commercial] prin- 
ciples. There is a manifest difference in the principle governing the cases.” Lyon v. Mitchell, 
36 N.Y. 235, 242-3 (1867). Though the early Supreme Court and federal court decisions in 
this field indicate that sales lobbying contracts ought to be treated in accordance with the same 
principles as legislative lobbying contracts (see Hazelton v. Sheckels, 202 U.S. 71 [1906]; 
Hayward v. Nordberg Mfg. Co., 85 Fed. 4 [C.C.A. 6th, 1898]), the general trend has been 
toward the view expressed in the Lyon case. Accord: 6 Williston, Contracts § 1729A (rev. ed. 
1938); see Whitley v. White, 176 Tenn. 206, 140 S.W. 2d 157 (1940). 


47 Early Supreme Court decisions upheld contracts where plaintiffs were hired to represent 
defendants by appearing before boards set up to adjudicate claims. Their activities were 
encompassed within the term “professional” services. Wright v. Tebbitts, 91 U.S. 252 (1875); 
Taylor v. Bemiss, 110 U.S. 42 (1884); see Hazelton v. Schekells, 202 U.S. 71 (1906). However, 
where such boards were not in being and legislation had not yet established the basis for the 
claim, recovery has been denied. Gesellschaft Fur Drahtlose Telegraphie M.B.H. v. Brown, 
78 F. ad 410 (App. D.C., 1935). Where a plaintiff has simply argued the claim on the merits 
and has not used any influence which might preclude independent official decisions, there is 
little doubt that he may recover. See McGowan v. Parish, 237 U.S. 285 (1915). 


# See Weehawken Realty Co. v. Hass, 13 N.J. Misc. 231, 177 Atl. 434 (1935). The better 
view today, however, holds that where plaintiff is an accountant or lawyer who was retained 
to argue for the reduction before the tax board, recovery is obtainable, irrespective of the 
type of compensation. Hosack v. Taylor Bros., 142 Pa. Super. 83, 15 A. ad 489 (1940) (con- 
tingent compensation); Feist & Feist, Inc. v. Hurley, 120 N.J.L. 522, 1 A. 2d 24 (1938) (dis- 
tinguished from the Weehawken case on the grounds that.suit here was on a quantum meruit 
theory); cf. Weinstein v. Palmer, 226 Minn. 64, 32 N.W. 2d 154 (1948). 


# Two Supreme Court decisions indicate a proclivity to uphold these contracts where 
solicitation does not appear from the facts. See Steele v. Drummond, 275 U.S. 199 
(1927); Valdes v. Larrinaga, 233 U.S. 705 (1914). 
s* Bryant Lumber Co. v. Fourche Lumber Co., 124 Ark. 313, 187 S.W. 455 (1916); cf. 
Goodier v. Hamilton, 172 Wash. 60, 19 P. 2d 392 (1933). 


5* Spaulding v. Maillet, 57 Mont. 318, 188 Pac. 377 (1920). The distinction in the Re- 
statement between “[a] bargain to procure a pardon or to solicit by personal influence the 
granting of a pardon . . .” which is illegal, and “a bargain to prepare a petition for a pardon 
and to make an argument in support of it before the pardoning power . . . which is not illegal, 
seems sound. Rest., Contracts § 561; see 6 Williston, Contracts § 1731 (rev. ed. 1938). 
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administrative lobbying contracts.” In both cases officials are empowered to 
bestow or withhold benefits which are not measured in material returns—goods 
or services. In supervising and controlling sales contracts various measures may 
be used. The goods and services may have a market value or contracts may be 
consummated only after competitive bidding. Accounting techniques provide 
some means of comparing the expenditures and value received. On the other 
hand, there is no easy means of controlling or supervising either legislative or 
non-sales administrative action. While the lack of knowledge of the matters up 
for consideration is not so prevalent among administrative officials who may 
gain “expertise” through long experience, the interests of the people depend, in 
both fields, almost entirely on the integrity and knowledge of their officials. 
This observation does not indicate that these officials need be corrupt. It indi- 
cates simply that overwhelming personal influence and personal solicitation are 
more likely to be the subjects of contracts in these fields. For this reason, plus 
the fact that these contracts do not exhibit a business motive,* courts are more 
willing to deny recovery than in cases involving agreements to obtain sales con- 
tracts. 

In the principal case the plaintiff was chosen for the agreement because of his 
friendship with many high government officials, particularly the President.s4 In 
accordance with the preceding analysis, it is important to determine the object 
of the agreement—whether for a sales contract or other administrative action. 
It is clear from the case that no sales contract was desired. Plaintiff was to seek 
assistance for defendant. It is conceivable that such assistance may have been 
in terms of a gift, as the plaintiff’s claim that Great Britain was to assume pay- 
ment of the required amounts to Ibn Saud would imply, or in terms of a loan, as 
an advance by lend-lease, secured by future royalty payments would indicate. 

3) If Great Britain was in fact required, by a condition in its loan from the 
United States, to pay Ibn Saud, then defendant would have been completely 
relieved of its obligation to the king at a savings of $6,000,000 per year.*s Plain- 
tiff, then, would be seeking compensation for obtaining a gift for the defendant 
from the government, and, unless he could show more than mere personal influ- 


5*See note 46 supra. 583 Text at notes 43-51 supra. 


54 Plaintiff had evidently recovered $25,000 from Standard Oil Company of California for 
out-of-pocket expenses for activities carried on in behalf of that corporation while he was 
serving as Federal Housing Administrator in 1934 and 1935. N.Y. Times, p. 35, col. 6 (Feb. 4, 
1949). In his letter to the corporation asking payment plaintiff said: “As a matter of fact, 
while I was in Washington, I was really doing more work and was in a much more helpful 
position for the Standard Oil Company than if I had remained in the office at 30 Rockefeller 
Plaza. . . .” Defendant’s brief at 11. 


58 There is no indication in the court’s opinion, the briefs of plaintiff or defendant, or in the 
charge to the jury, whether it was claimed that Britain was to loan Ibn Saud the money or 
make a gift to him. In any event, it does not seem precise to say that defendant would be 
saved $6,000,000 per year. If defendant had paid the money it would have been on a loan basis, 
secured by future royalty payments. But the securing of this sum might have been difficult for 
defendant at the time, and failure might have cost defendant its oil rights in Saudi Arabia. 
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ence as a basis for his claim against defendant, it is clear that he would fail. The 
danger of the granting of the gift on the basis of friendship rather than merit 
would be convincing. 

Before considering the possibility that plaintiff was to secure a loan for de- 
fendant, it may be well to examine an aspect often overlooked in these cases. 
One would expect that the dictates of the legislature and of administrative 
agencies would be carefully weighed in determining the public policy issue. The 
difficulty, however, is that there are few statutes or administrative regulations 
on the subject.%* Moreover, courts have exhibited a tendency to apply these 
precepts narrowly, precluding analogical reasoning.’’ Unless the statute or regu- 
lation specifically makes certain types of contracts void, courts are likely to 
interpret it as having no relevance for public policy.s* It appears that the true 
task which courts ought to undertake is the determination of whether the 
statute or regulation is meant to establish criteria of public policy, or whether it 
is simply designed to save the government money.” 


% The statutes are generally declaratory. See Spaulding v. Maillet, 57 Mont. 318, 188 Pac. 
377 (1920); notes 58-59 infra. 


s? This tendency of courts in general to narrowly construe statutes has long been noted and 
condemned. Pound, Common Law and Legislation, 21 Harv. L. Rev. 383 (1908). 


5* Courts occasionally speak of statutes and regulations as prime sources of public policy. 
Bradley v. American Radiator & Standard Sanitary Corp., 6 F.R.D. 37 (N.Y., 1946); see 
Steele v. Drummond, 275 U.S. 199 (1927). ee however, appeals to to these sources to 

vitiate ts which would otherwise be valid are rare. For example, Executive Order 
goor, 6 Fed. Reg. 6787, 6788 (1941), promulgated under the First War Powers Act, 55 Stat. 
839 nS) eee a 1941, required that every contract entered into by a contractor 
with the War Department, Navy Department, or United States Maritime Commission con- 
tain the following clause: “The contractor warrants that he has not employed any person to 
solicit or secure this contract upon any agreement for a commission, percentage, brokerage, or 
contingent fee. Seebecued ihe oumeeatertnciaaiein tov Geatetanatnn Oe adiaee shen ter oen- 
tract, or, in its discretion, to deduct from the contract price or consideration the amount of 
such commission, percentage, brokerage, or contingent fees. saat 
to commissions payable by contractors upon contracts or sales secured or made through bona 
fide established commercial or selling agencies maintained by the contractor for the purpose 
of securing business.” 

A good argument can be made that the regulation merely indicated that the government 
was interested in entering agreements at minimum cost. Considering the time of the order— 
the first few weeks of the war— federal courts held that the regulation established a rule of 
public policy and interpreted it as distinguishing agents regularly employed, who may recover 
(Reynolds v. Goodwin-Hill Corp., 154 F. 2d 553 [C.C.A. ad, 1946]), from agents not regularly 

, who are denied recovery. Bradley v. American Radiator & Standard Sanitary Corp., 
6F.R.D. 37 (N.Y., 1946), aff'd 159 F. ad, 39 (C.C.A. 2d, 1947). State courts, on the other hand, 
have held the regulation irrelevant in the determination of the public policy issue (Leahy v. 
Brooklyn Waterfront Terminal Corp., 272 App. Div. 781, 69 N.Y.S. 2d 596 [1947]; Hall v. 
Anderson, 18 Wash. 2d 625 pe 2d 266 [1943]) or they have interpreted it as simply declara- 
tory of prior existing criteria of public policy. Ebeling v. Swaine Mfg. Co., 357 Mo. 549, 209 
S.W. ad 892 (2948); Bradford v. Durkee Marine Prod. Corp., 180 N.Y. Misc. 1049, 40 N.Y.S. 
ad 448 (1943); Singer v. Bruner-Ritter, Inc., 180 N.Y. Misc. 928, 42 N.Y.S. ad 881 (1943); 
but see Glass v. Swimaster Corp., 74 N.D. 282, 21 N.W. 2d 468 (1946). 


5° See note 58 supra. Courts have not yet approached the problem from this angle. In 1946 


Congress passed the Federal Regulation of Lobbying Act. 60 Stat. 839, 2 U.S.C.A. §§ 261-270 
(Supp. 1948). The prime purpose of this act was to cause lobbyists to register. Though highly 





COMMENTS 501 
Assuming that the plaintiff in the principal case was to obtain assistance from 
the government in terms of lend-lease aid to Ibn Saud, secured by future royalty 
rights on the oil taken from Saudi-Arabia, the analogy to a loan is apparent. The 
policy with respect to the making of loans by federal agencies was expressed in 
the Emergency Relief and Construction Act of 1932 (R.F.C. Act): 
No fee or commission shall be paid by any applicant for a loan under the provisions 
of this section in connection with any such application or any loan made or to be made 


under this section, and the agreement to pay or payment of any such fee or commission 
shall be unlawful. 


And, the Reconstruction Finance Corporation regulation pertinent to loans to 
private industry provides: 

Charges, commissions, bonuses, fees, etc. Payment of bonuses, fees, or commissions 
for the purpose of, or in connection with, obtaining loans is strictly prohibited. How- 
ever, the business enterprise, subject to the prior approval of the Corporation, may be 
allowed to pay the actual reasonable costs incurred in the making of the loan. Such 
charges may include reasonable compensation for services rendered by attorneys, ap- 
praisers, accountants, etc., but not in any event for alleged services in connection with 
the presentation of the application to the Corporation. . . . Fees or charges contingent 
upon the obtaining of a loan will not be allowed. . . . 


Courts have generally followed the rules set out in the statute and regulation in 
cases where the loan was obtained from the Reconstruction Finance Corpora- 
tion.“ There is no reason, however, why these precepts should be applied so 
narrowly. They indicate a desire to assure the granting of loans on the basis of 
the merits of the application. Prima facie, therefore, they signify criteria of pub- 
lic policy. To apply these criteria to contracts to affect the action of another 
government agency* charged with the task of administering loans requires no 
long step. Moreover, the distinction between foreign and domestic loans presents 
no barrier to the application of the criteria. Actually, the loan in this case would 
be for the benefit of a domestic corporation, although the money would go di- 
rectly from lend-lease to Ibn Saud. Under this type of analysis, plaintiff would 


ag gered ge apy erie patents ee eee ee 56 Yale 
L. J. 304 [1947]), the act indicated that Congress sanctioned a view expressed in some cases 
(cf. cases cited note 17 supra) that secrecy—withholding of knowledge of interest from officials 
is anathema. Despite the fact that the act applied in terms to legislative lobbying, there is 
no inherent reason why this should not be taken as a criterion of public policy in administra- 
tive lobbying contracts, especially in non-sales contract cases. No decisions have been found, 
however, which even consider the act in respect to legislative lobbying. 


% Section 201(i), 47 Stat. 709, 713 (1932), repealed 61 Stat. 208 (1947) (emphasis added). 
& 4 Code Fed. Reg., Tit. 13, § 13.11 (1939). 
© No recovery allowed: Hardt v. eps ae oe Supp. 795 (Pa., 1947); Chatterton 


v. Waverly Terminal Co., 49 F. Supp. 545 (N.J., 1943). Recovery allowed: Wyoming Ry. Co. 
v. Herrington, 163 F. 2d 1004 (C.C.A. roth, 1947). 


% The office of lend-lease Administrator was established by Executive Order in 1941. 
6 Fed. Reg. 5519. 
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be required to bring himself within the exceptions to the rules or else be denied 
relief 


One further aspect of the principal case remains for consideration. Plaintiff 
might have attempted to show that his suggestions were for the public good as 
well as for defendant’s benefit. Courts generally deny the materiality of such an 
argument, insisting that such services would be lawful only if no compensation 
were expected.* Plaintiff, however, might argue against the application of the 
general rule on two grounds: (1) questions of foreign oil policy form an exception 
to the rule; (2) the rule is an erroneous interpretation of the judicial function in 
denying recovery on grounds of public policy. 

Plaintiff might contend, and with a valid basis, that our foreign oil policy 
with respect to the Middle East has been, in effect, the policy of the oil com- 
panies interested in this area. It is no doubt true that appeals to the President 
and administrative officials to protect the interests of these companies have not 
been unusual.” Plaintiff’s argument would then be that individuals who are 
retained by these companies to present their proposals to government officials 
should not be denied recovery because of personal influence or solicitation. 
It seems certain that no court would be convinced by such an argument. 
Whether or not the oil companies do in fact dictate oil policy in the Middle East 
ought to be immaterial to the determination of plaintiff’s right to recover. The 
oil companies are not charged with the duty of protecting the public interest; 
they hold no official position. It may be that the United States has not adopted 
a policy independent of that proposed by the oil companies. This does not mean 
that officials ought to act any less independently in ascertaining the interests of 
the United States. Permitting recovery under such circumstances may be even 
more dangerous than in the ordinary case since public officials who are cus- 
tomarily subjected to private solicitations are the ones most apt to lose sight of 
the public interest. 

The plaintiff might also argue that, while a denial of recovery on grounds of 
public policy implies that the proposed action was injurious to the public wel- 
fare, he might in fact have been able to demonstrate that such action would 
have been beneficial to the nation as a whole. Considering the German interest 
in the Middle Eastern oil fields at the time of the agreement—April, 1941—and 
the imminent danger of German conquest of the whole area, the interests of the 
United States, cognizant of its own possible implication in the war, would prob- 


% The court in the principal case argued somewhat in this manner. See 85 F. Supp. 174, 
181 (N.Y., 1949); cf. Johnson v. Board of Comm’rs, 192 N.C. 561, 135 S.E. 618 (1926). 


*s Neal, The Petroleum of the Middle East 43 (1947). 


“ “American companies, or companies with a part American interest, have obtained con- 
cessions in Iran, Saute India, Syria, Palestine, Egypt and Qatar. While no direct diplo- 
matic intervention has been called for, these companies have kept the Department {of State] 
informed of their progress, and the Department’s good offices have been used many times in 
straightening out minor difficulties which these companies were experiencing.” Ozanne, U.S. 
Foreign Oil Policy 14 (II World Oil Series, 1945). 
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ably best be served by friendship with Ibn Saud. Granting this, the general rule 
denying the materiality of such an argument seems appropriate. Courts are 
not competent to investigate the merits of particular proposals. Courts appeal to 
public policy to deny recovery where officials might be moved by overwhelming 
personal influence or personal solicitation to act in a way in which, upon inde- 
pendent judgment, they would not act. When a party seeks compensation for 
his services, it is clear that public benefit was not his only motive. Any public 
benefit is coincidental as far as he is concerned. The argument which denies 
recovery where no public benefit appears remains just as sound where it does. 

This discussion has encompassed an analysis of factors which might be con- 
sidered by a court in determining whether a party ought to be relieved from 
promissory liability on grounds of public policy under fact situations suggested 
by the principal case. Needless to say, there is no absolute answer to be given as 
to how a court should act in these circumstances. Certain general observations 
can be made. Courts ought to be articulate as to their reasons for denying recov- 
ery. Where the evidence indicates a possibility of reasonable differences in con- 
clusions about the type of acts contemplated or done under the agreement, the 
court ought to submit the issue to the jury. Courts ought to recognize that they 
are carrying on an evaluative process, and they should use statutes and adminis- 
trative regulations, directly or by analogy, where these sources indicate criteria 
of public policy. 


TAXATION OF FAMILY PARTNERSHIP INCOME— 
THE TOWER DOCTRINE REINTERPRETED 

The problem of correlating tax incidence to various intra-family financial 
transactions has long been a stumbling block in federal income tax law. The 
family partnership involved in the recent case of Comm’r v. Culbertson" again 
brought this correlation problem before the Supreme Court. Except as to 
trusts,? the Internal Revenue Code sheds little light on the problem, and the 
courts have been compelled to rely on the broad language of Section 22(a),? de- 
fining gross income, as their only guide. In putting content into Section 22(a) 
the courts have evolved three basic principles applicable to these transactions. 

* See note 64 supra. 

* 337 U.S. 733 (1949). 

* Int. Rev. Code §§ 166, 167, 26 U.S.C.A. §§ 166, 167 (1945), assess the tax to the grantor 
when power to revest the corpus rests in him or in a person not having a substantial adverse 


interest to him, or where the income of the trust is applied to the benefit of the grantor. These 
provisions, while of help, did not solve all the problems of the family trust. See text at note 11. 


3 Int. Rev. Code § 22(a), 26 U.S.C.A. § 22(a) (1948). The provision reads (in part): “ ‘Gross 
inenene! hnctodian nian: presteain Sets pestans Sinans Ste sine ANE OF SSN OF 
. of whatever kind and in whatever form paid, or from professions, voca- 


or poubia and Lassa’ Ghee tee ant aiunes eure” 
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(1) Income derived from personal services has been taxed to the person per- 
forming the services, and it has long been held that such income cannot be given 
away so as to avoid the imposition of taxes upon the donor. The Supreme Court 
set forth this rule in the leading case of Lucas v. Earl,4 holding that an agreement 
between husband and wife to split the income from the husband’s law practice 
could not be recognized for income tax purposes. 

(2) An assignment of only the income from property, as distinguished from a 
gift of property itself, has similarly been denied tax recognition. In Helvering v. 
Horst,s the Supreme Court held a gift of interest coupons from negotiable bonds 
insufficient to transfer tax incidence on the ground that the coupons were in- 
come rather than property. The determination of whether a gift is one of prop- 
erty or one of income is complicated by the stock legal principles which may be 
applicable to such tax-motivated gifts.‘ Thus a vigorous dissent was voiced in 
the Horst case that the decision violated the legal concepts attached to negoti- 
able bond certificates. And in the Supreme Court case of Blair ». Comm’r' an 
assignment of a portion of the income beneficiary’s interest for the life of the 
donee was held to be a gift of “equitable” property for tax purposes. Yet in 
Harrison v. Schaffner* that Court held that a gift of a specific sum for the par- 
ticular year out of the beneficiary’s income from the trust was an assignment 
of income and insufficient to transfer tax incidence to the donee. 

(3) Although the courts have always affirmed the right of a taxpayer to 
transfer tax incidence on income from capital by a gift of income-producing 
property, tax incidence has not been transferred where the donor retains such 
control over the property that the gift results merely in a “‘paper’’ redistribu- 
tion of the property. A family relationship between the donor and the donee, 
making it easier for the donor to retain such control, will frequently color the 
transaction so as to indicate that no redistribution took place. The Supreme 
Court confirmed this doctrine in Helvering »v. Clifford,» holding that a short- 
term trust agreement which had given the husband-trustee-settlor a large ele- 
ment of control over the corpus was insufficient to transfer tax incidence on the 
income to the wife-beneficiary. 

The problem of determining what restrictions so fetter a gift as to render it 
only a “paper” redistribution has not proved an easy one. The tax effects to 
be given a trust, the most flexible gift device, have been partially set forth by 
legislation.’* In addition, the Treasury has promulgated comprehensive and 


4281 U.S. 111 (1930). S311 U.S. 112 (1940). 


® The courts have often said that substance will control rather than the legal niceties. Doll v. 
Comm’r, 149 F. 2d 239, 243 (C.C.A. 8th, 1945). However, this philosophy was never extended 
to mean that the body of tax law could grow up independent of the legal relationships in- 
volved in a negotiable bond, a trust, a corporation, a partnership, or any other of the gift 
devices used by the taxpayer. 

17 300 U.S. 5 (1937). * 309 U.S. 331 (1940). 


* 312 US. 579 (1941). te Note 2 supra,’ 
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specific regulations, based on the Clifford case and similar decisions, stating 
the limits of the controls which the settlor can retain without invalidating the 
trust for tax purposes." Yet regulations alone cannot solve the problem, as the 
continuing litigation indicates.” While gifts of property through transfer of 
stock in a family corporation have likewise caused the courts difficulty," such 
gifts have generally been held sufficient to transfer tax incidence on distribu- 
tions to the donee. The nature of corporate interests lends color to any gift of 
stock as an actual redistribution of property, for unlike a trust beneficiary, the 
rights of the donee against the corporation do not depend on the terms of the 
gift. In significant contrast, whatever rights the donor reserves must be in der- 
ogation of the normal incidents of stock ownership, so that the courts are given 
a clear standard by which to determine whether a redistribution of property 
has taken place. Nevertheless, if the corporation is closely held, the donor may 
not have to rely on the terms of the gift to exercise control over the property 
given, since such control can instead stem from his dominant position in the 
corporation.’ As a result, “paper’’ redistributions which were thrown out the 
front door by the Clifford doctrine when accomplished by trusts, may have re- 
entered the side door in the guise of intra-family stock gifts in closely-held cor- 
porations. 

In summary, the courts must guard against the rerouting of income derived 
from personal services; they must distinguish an assignment of income from a 
gift of property, and refuse to shift tax incidence where the transaction is in es- 
sence an assignment of income; they must determine whether a gift of property 
is so fettered with restrictions as to result in a mere “paper” redistribution, in 
which case the tax is to be imposed on the donor. The gift of an interest in a 
family partnership can involve any or all of these principles, and in the ab- 
sence of specific legislation, such gifts have been a continuous source of difficulty 
for the courts." 

The partnership has been an appealing device for tax minimization. It is 
not recognized as a taxable entity, and the tax is imposed on each partner for 


Treas. Reg. 111, § 29.22(a)-21 (1946). For a full discussion of these provisions see 
Guterman, The New Clifford Regulations, 1 Tax L. Rev. 379 (1946). 


™ Schmidt v. Glen, 172 F. 2d 863 (C.A. 6th, 1949); Farkas v. Comm’r, 170 F. ad 201 (C.A. 
sth, 1948); W. H. Easley, 8 T.C. 153 (1947). 


13 Lawton v. Comm’r, 164 F. 2d 380 (C.C.A. 6th, 1948); Overton v. Comm’r, 162 F. ad 
155 (C.C.A. ad, 1947). 


4 In Joseph Cohen, 2 T.C.M. 602 (1943), the Tax Court found the gift of corporate stock 
void for tax purposes, since the petitioner had maintained control over the dividends and none 
of the donees had participated in any control or management of the corporation. In 
v. Comm’r, 151 F. 2d 765 (C.C.A. sth, on, tut. Som 327 U.S. 783 (1945), the gift was held 
insufficient to transfer tax incidence, since the donors retained the same control over the stock 
after the gift as before. Compare Anderson v. Comm’r, 164 F. 2d 870 (C.C.A 7th, 1947) 
cert. den. 334 U.S. 819 (1948). 


*8 See Paul, Partnerships in Tax Avoidance, 13 Geo. Wash. L. Rev. 121, 124 (1945). 





506 THE UNIVERSITY OF CHICAGO LAW REVIEW 


his share of the income. With the increase in tax rates in the late 1930’s and 
the imposition of an excess profits tax upon corporations in 1940, more and more 
taxpayers saw in the partnership a means to lower the taxes on their business 
income. The intra-family transfer of a partnership interest furnished a particu- 
larly convenient opportunity for tax avoidance. The acceptance as a business 
norm of the “‘silent’”’ partner, the partner who performs no services and takes 
no part in the conduct of the partnership, and the inherent restrictions upon 
alienability of the partnership interest make such a “gift” convenient for a do- 
nor who wants to retain control over the property “given.’’ The Commissioner 
asserted that many such family partnerships were sham, and since he was 
forced to rely for precedent primarily on Lucas v. Earl and on the broad terms 
of Section 22(a) of the Code, it was inevitable that a flood of litigation should 
commence.*? 

In addition to disagreements within the Tax Court, the circuit courts did not 
agree on the controlling legal principles. At this stage of events, the Supreme 
Court in 1946 handed down its landmark decision in Comm’r v. Tower .** Justice 
Black there declared: 

There can be no question that a wife and a husband may, under certain circum- 
stances, become partners for tax, as for other, purposes. If she either invests capital 
originating with her or substantially contributes to the control and management of the 
business, or otherwise performs vital services, or does all of these things, she may be a 
partner. ... But when she does not share in the management and control of the business, 
contributes no vital additional service, and where the husband purports in some way to 
have given her a partnership interest, the Tax Court may properly take these circum- 


stances into consideration in determining whether the partnership is real within the 
meaning of the federal revenue laws."® 


Utilizing these tests of original capital, vital services, and control and manage- 
ment of the business, the Tax Court proceeded to invalidate for tax purposes 
many of the partnerships brought before it.** For the taxpayer, the use of these 
rigid tests made it more difficult, insofar as shifting tax incidence was concerned, 
to effect a gift of a family business interest through a partnership than through 
a corporation or a trust. 

In the Culbertson case the Supreme Court set forth its own interpretation of 
the Tower decision, providing a new approach to the partnership problem. The 
Tax Court had ruled that the entire income from the alleged partnership be- 


Int. Rev. Code § 181, 26 U.S.C.A. § 181 (1948). 

*7 Lucas v. Earl did not involve a partnership, but rather an agreement to split income. 
The genera! principle of that case required elaboration for application to the partnerships of 
these later years. 

*8 327 U.S. 280 (1946). Lusthaus v. Comm’r, 327 U.S. 293 (1946), was a companion case. 

¥ 327 U.S. 280, ago (1946). 


*° Illustrative cases are Edgar Minton, 7 T.C.M. 638 (1948); Anthony C. Stralla, 9 T.C. 
801 (1947); Gustave C. Gennert, 9 T.C. 1099 (1947); Wade E. Moore, 7 T.C. 1250 (1946). 
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tween Culbertson and his sons was taxable to Culbertson, reasoning that since 
the sons had contributed neither original capital nor vital services, the partner- 
ship failed to meet the tests set up by the Tower case.** The Court of Appeals 
for the Fifth Circuit reversed this decision, ruling that since the partnership 
was entered into without thought of tax avoidance, and since the expectation 
and purpose of the agreement was for the sons to contribute their time and serv- 
ices in the future, the Tower tests had been met.” 

In reversing the Court of Appeals decision and remanding the case to the 
Tax Court, the Supreme Court carefully corrected the ‘‘misinterpretation”’ of 
the Tower decision. The use of the tests of original capital, vital services, and 
control and management of the business indicated “at best, an error in empha- 
sis,””*3 said Chief Justice Vinson. The ultimate question in the partnership cases 
is not whether the importance of services or capital contributed by a partner is 
sufficient to meet some objective standard, but whether “considering all the 
facts . . . the parties in good faith and acting with a business purpose intended 
to join together in the present conduct of the enterprise.’’** This intent is to be 
found by looking at all of the evidence that throws light on the state of mind 
of the parties to the agreement. 

This search for “intent” might be administered in many ways. Indeed, cases 
in the wake of the Culbertson decision indicate that it has meant all things to 
all judges. One court stressed the absence of a tax avoidance motive as a key 
factor in showing an intent to form a partnership.* Another held that the fact 
that the alleged partner did not have control over the income from the business 
was inconsistent with a valid intent to form a partnership.* One case in which 
the Tax Court had held for the Commissioner was remanded without opinion, 
directing the Tax Court to apply the principles of the Culbertson decision,”’ al- 
though that court had considered all the evidence and had based its decision on 
lack of intent. A similar Tax Court decision was affirmed by another circuit 
court,?* even though there had been a contribution of some original capital. 
Within the Tax Court itself there is considerable disagreement as to what the 

* 6 T.C.M. 692 (1947). 


* 168 F. 2d 979 (C.A. sth, 1948). On appeal to the Supreme Court, Chief Justice Vinson, 
in reversing, pointed out that the vagaries of human conduct prevent such reliance by the 
government on the future conduct of the partners. See 47 Mich. L. Rev. s95 (1949), noting the 
Court of Appeals decision. 

*3 337 U.S. 733, 741 (1949). 

4 Tbid., at 742. 

*8 Greenberger v. Comm’r, 177 F. 2d ggo (C.A. 7th, 1949). The court declared that the 


Culbertson case placed some limitation upon the Tower case, but that the extent of such 
limitation need not be determined for this case. 


* Grayson v. Deal, 85 F. Supp. 431 (Ala., 1949). The district judge set aside the jury verdict 
and ordered a new trial. 


*? Harris v. Comm’r, 175 F. 2d 444 (C.A. oth, 1949). 
** Morrison v. Comm’r, 177 F. ad 351 (C.A. 2d, 1949). 
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Culbertson case means. In one case the partnership was held valid since the 
donee invested in the partnership the proceeds of the stock of the recently dis- 
solved family corporation.** Six judges, dissenting, claimed that this was not 
sufficient, particularly since the donee had not shared in the income. The dis- 
senters were among the majority on another case where it was held that in the 
absence of participation in the affairs of the business, or in managing or con- 
trolling the business, the gift of a partnership interest was mere camouflage.3* A 
tendency in many of the cases is to resolve factual doubts in favor of the tax- 
payer although he has the burden of proof when attempting to upset a finding 
by the Commissioner.* 

An approach that fits into the stream of developments to the Culbertson case 
is to view the family partnership exactly as a family trust or a gift of stock ina 
family corporation: if the donor has actually intended to divest himself of con- 
trol over the partnership interest and the extrinsic facts surrounding the part- 
nership agreement evidence this intent, then in any case the partnership is 
to be given tax recognition. Such treatment would be sensible in cases where 
capital is primarily responsible for partnership income, since in these cases a 
gift of a partnership interest closely resembles a gift of income-producing prop- 
erty. Even though the nature of partnership interests allows the donor some 
control over the property given, the tax recognition accorded property trans- 
fers accomplished by trusts or stock gifts seems to justify shifting tax incidence. 
Chief Justice Vinson indicated this result, saying, “If the donee of property 
who then invests it in the family partnership exercises dominion and control 
over that property—and through that control influences the conduct of the 


partnership and the disposition of its income—he may well be a true partner. 
Whether he is free to, and does enjoy the fruits of the partnership is strongly 
indicative of the reality of his participation in the enterprise.”’” Such an ap- 
proach departs from the interpretation of the Tower decision adopted by the 
lower courts, since the three “tests” excluded any possibility of finding for the 
taxpayer in cases of this type, regardless of the importance of the capital in the 
production of income.*3 However, in the absence of legislation there may be 


2% Edward A. Theurkauf, 13 T.C. 529 (1949). 


3° W. F. Harmon, 13 T.C. 373 (1949). In O. H. Delchamps, 13 T.C. 281 (1949), the Tax 
Court held a partnership valid for tax purposes where the donees had contributed some capital 
and in addition had put their personal assets at risk so as to strengthen the credit of the 
business. This type of case has arisen infrequently, but it would seem that even under the 
Tower interpretation, the Tax Court would have found such a partnership valid, likening the 
risking of assets to a contribution of original capital. Compare Hartz v. Comm’r, 170 F. 2d 
313 (C.C.A. 8th, 1948). 


» The Court of Appeals for the Fifth Circuit affirmed a district court finding for the Com- 
ees > Sees ». Arnold, 176 F. ad 879 (C.A. sth, 1949), basing its decision on the 
Culbertson case. On rehearing, eee ae Oem ee ON Ae 
plication of the principles of the Culbertson case 
3* Comm’r v. Culbertson, 337 U.S. 733, 747 (1949). 


33 See Tuttle and Wilson, Confusion on Family Partnerships, 9 Ga. Bar J. 353 (1948). 
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much uncertainty as to what controls the donor may retain without losing in- 
come tax recognition for the gift. Regulations promulgated by the Treasury 
could concede certain controls to the taxpayer, but those not so conceded 
could only be resolved by litigation. 

This approach has a weakness in partnerships where services are of prime 
importance to the production of income and where it is clear that the donee of an 
interest in the partnership has failed to contribute any vital services to the busi- 
ness. It is here that the administration of the Culbertson decision might become 
difficult. No court.could reasonably hold that where the income is wholly at- 
tributable to personal services, the donee of a partnership interest who did not 
perform any services is entitled to share in the income for tax purposes. The 
doctrine of Lucas v. Earl would prohibit such a holding. But how does the Cul- 
berison case affect a partnership in which the capital is responsible for only ten 
per cent of the income, and personal services for the rest? If the courts ask only 
whether the donor of a half-interest in such a partnership actually intended to 
vest the donee with the ownership thereof, and then hold the donee entitled to 
half the income for tax purposes, they are allowing a rerouting of 45 per cent 
of the income, contrary to Lucas v. Earl. In short, both the problems of prevent- 
ing the rerouting of income from personal services, and of determining whether 
the donor has actually divested himself of control over the gift may be involved 
in such a case. Nothing in the Culbertson decision indicates that the courts are 
to ignore the first problem and base their decisions only on the finding as to 
whether the donor actually made a complete gift of property to the donee. On 
the contrary, the failure of the donee to contribute vital services where they are 
the prime factor in the production of income can well be considered inconsistent 
with a finding that “the parties in good faith and acting with a business purpose 
intended to join together in the present conduct of the enterprise.”’+ Other 
factors, such as the strengthening of credit which is necessary for the partner- 
ship to function efficiently, and which provides the framework within which the 
personal services can earn the income, or the contribution of the donee’s super- 
vision or participation in policy decisions, could substitute for a contribution of 
actual services. 

It is apparent that the rerouting of income derived from persona! services can 
be accomplished within a family corporation as well as a family partnership. 
To the extent that an employee-stockholder accepts as salary less than the value 
of his services, income from the services is routed to the corporation and ulti- 
mately, in part, to the other stockholders. However, because of the corporation 
tax, and, in the past, the excess profits tax, it is the exceptional situation in 
which a tax saving can be made through this device, and generally the em- 
ployee-stockholder takes as salary at least the reasonable value of his services. 


34 Comm’r v. Culbertson, 337 U.S. 733, 742 (1949). 


3s Many small family corporations pay out their entire earnings to employee-stockholders 
as salaries so as to avoid a showing of any income taxable to the corporation. 





510 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Where a rerouting does occur in the family corporation, it has been upheld on 
the theory that the recognition in the Code of the corporation as a taxable en- 
tity holds the corporation as the earner of the income, and not its employees or 
stockholders:* the performer of services is compensated by his salary; the cor- 
poration pays a tax on its income; and what is left of the corporation’s income 
goes to the stockholders, if dividends are declared, as earnings on the capital 
which they have invested. This theory ignores the realities of the situation and 
does not satisfy the principle of Lucas v. Earl. Tax avoidance through the pay- 
ment of excessive salaries to employee-stockholders has been successfully at- 
tacked by the Commissioner,’ and if corporate tax rates are ever lowered so as 
to make the “small salary” plan attractive, there is no justification in the tax 
laws for allowing avoidance accomplished through the payment of dispropor- 
tionately small salaries.3* 

If the Supreme Court frowned on the use of the Tower “tests” primarily be- 
cause they precluded the Tax Court from recognizing the right to shift tax in- 
cidence by giving away income-producing property through a gift of a partner- 
ship interest, the Culbertson case does not answer the problem of how this right 
is to be recognized in the partnership cases without allowing a shifting of in- 
come earned through personal services.3* In Clare L. Canfield,«* the Tax Court 
attempted to reallocate the division of income among the partners in relation to 
the services and the capital.«* The circuit court reversed the decision,# holding 
that this could not be done where the parties by agreement had decided on a 
different allocation. This reversal came after the Commissioner had set forth a 


policy which called for a reallocation procedure in the making of out-of-court 
settlements.‘ Reallocation by the Tax Court has not since been attempted, al- 
though that court and the circuit court upheld (without any statement of the 


3 See Rossmoore v. Comm’r, 76 F. ad 520 (C.C.A. ad, 1935). 


3? Long Island Drug Co. v. Comm’r, 111 F. ad 593 (C.C.A. 2d, 1940), cert. den. 311 U.S. 
680 (1940). 


3* See Alexandre, The Corporate Counterpart of the Family Partnership, 2 Tax L. Rev- 
493 (1946), in which it is argued that intra-family gifts of corporate stock should be invalidated 
for tax purposes where personal services are an income-producing factor. Compare the dis- 
senting opinion in Comm’r v. Montgomery, 144 F. 2d 313, 316 (C.C.A. sth, 1944). 

3° One writer suggests that the problem be ignored and that partnerships be 
according only to the principles laid down by the state in which they are formed: see Fink, 
The Lusthaus and Tower Cases: Congressional Action Recommended, 20 Fla. L. J. 261 (1946) . 


#7 T.C. 944 (1946). 


# See Mannheimer and Mook, A Taxwise Evaluation of Family Partnerships, 32 Iowa L. 
Rev. 436, 456 (1947). 

# Canfield v. Comm’r, 168 F. 2d 907 (C.C.A. 6th, 1948). The decision, however, did not 
completely close the door to such reallocations. See Haskell, Capital Contributions and Busi- 
ness Purpose in Family Partnerships, 33 Minn. L. Rev. 714, 730 n. 44 (1949). 


43 1947-1 Int. Rev. Cum. Bull. 66-68. 
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principles involved) a reallocation by the Commissioner. The Supreme Court 
expressly leaves the question open in the Culbertson decision, saying, “‘No ques- 
tion as to the allocation between capital and services is presented in this case, 
and we intimate no opinion on that subject.’’+ 

The legal criterion established in the Culbertson case is indefinite. In the ab- 
sence of regulations accepted by the courts resolving this indefiniteness, the 
Commissioner will lack guidance in determining what deficiencies to press, and 
the taxpayer in what deficiencies to appeal. Since the finding of intent in any 
particular case is not necessarily a basis for such a finding in subsequent cases 
involving even slight changes in fact situations, the Commissioner may be ame- 
nable to out-of-court settlements and less inclined to appeal adverse Tax Court 
rulings. This is particularly true in view of the decreasing number of tax- 
motivated family partnerships. The split-income provision of the 1948 revenue 
act has removed the incentive for husband-wife partnerships, which represented 
the bulk of the family partnership litigation.“ In addition, the number of de- 
ficiencies assessed by the Commissioner has caused tax consultants to think 
twice before recommending a family partnership as a means of lowering taxes. 
The Culbertson decision, then, will primarily affect pending litigation and in- 
vestigations by the Commissioner. This combination of circumstances may serve 
to cut down the amount of litigation, with the Commissioner adopting the posi- 
tion that the family partnership is an old problem, and that there are too many 
other problems which require his attention. 

The decision in the Culbertson case will not cause a widespread return to the 
family partnership as a tax avoidance measure, nor has it shaken the legal 
principles under which the Tax Court has operated in the past. A non-sham gift 
of an interest in a partnership in which the capital is the primary income-pro- 
ducing factor will probably be recognized for tax purposes. Where services are 
of prime importance in the production of income, a reallocation system for di- 
viding income between capital and services, preferably administered by the 
Commissioner,*’ is one answer to the problem of how to permit a taxpayer to 
make a gift of income-producing property through a transfer of a partnership 
interest and still prevent him from routing to his donee income earned by per- 
sonal services. If such a procedure is developed, the Culbertson case is a basis for 
extending partial recognition to almost all family partnerships. Until such a sys- 
tem is established, the decisions will more be linked to what the lower courts 
think the Supreme Court has said than to anything actually found in the opin- 
ion. An important by-product of the decision, however, may well be a speedy 

4 Morrison v. Comm’r, 177 F. 2d 351 (C.A. 2d, 1949). 

45 337 U.S. 733, 748 (1949). 

# Int. Rev. Code § 51(b) (1948), 26 U.S.C.A. § 51(b) (Supp. 1948). 


47 See Eisenstein, Some Iconoclastic Reflections on Tax Administration, 58 Harv. L. Rev. 
477, $26 (1945). 
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disentanglement of the backlog of family partnership disputes, a result effected 
by encouraging settlement of pending disputes and by discouraging appeals and 
reversals.+* 


SUCCESSION TO TRUSTEESHIP UPON CONSOLIDATION 
OR MERGER OF CORPORATE FIDUCIARY 

While in most jurisdictions all rights and obligations of consolidating or 
merging corporations are automatically transferred to the resulting corpora- 
tion, some states condition succession to trusteeships upon court approval.’ 
This requirement stems from the rule against delegating trusteeships, the emerg- 
ing corporation being considered a legal entity different from the appointed 
trustee.* The requirement is said to be justified by the reliance of a settlor on 
the trustee’s personal interest in the beneficiaries, business judgment, and finan- 
cial responsibility. Although sound when applied to natural trustees, such rea- 
soning seems inappropriate when the trustee is a corporation.’ The size and ac- 
tivity of corporate trustees belie the notion that there is anything personal 
about their administration of trusts.‘ As for faith in business judgment, limita- 
tions imposed by statute and judicial standards of prudence leave little scope 


# Since the Culbertson case makes the ultimate issue one of intent, necessarily.a finding of 
fact, it could be argued that the decision provides few grounds upon which an appellate court 
could reverse a Tax Court decision. However, the appellate courts accepted the Tax Court 
interpretation of the Tower case, and it would seem that only findings of fact were involved 
prior to the Culbertson case; hence perhaps no improvement can be expected. At least it can 
be hoped that more respect will be given to Tax Court findings in view of the finality which the 
Supreme Court indicated should be accorded them. 


* Unless, of course, the trust instrument provides otherwise. Generally, consult 3 Bogert, 
Trusts and Trustees § 531 (rev. ed. 1946); Fruchtman, The Effect of Merger or Consolidation 
on the Succession of Corporate Trustees, 22 Ky. L. J. 378 (1934); Bogert, Some Recent De- 
velopments in the Law of Trusts, 23 Ill. L. Rev. 749, 757-65 (1929). Twenty states have 
statutes explicitly providing for automatic succession to fiduciary relationships by the result- 
ing corporation. 3 Bogert, op. cit. supra at 325 n. 15. The court approval requirement is the 
scaaibi ieictah teniantien chenkcialitadtih weagutin peariding in quanti tame tie dutesedlile 
transfer of rights and obligations. Compare Stevens v. First Nat. Bank, 173 Ga. 332, 160 
S.E. 243 (1931); Hofheimer v. Seaboard Cit. Nat. Bank, 154 Va. 392, 153 S.E. 656 (1930); 
Commonwealth-Atlantic Nat. Bank of Boston, petitioner, 249 Mass. 440, 144 N.E. 443 (1924). 
For an exhaustive tabulation and analysis of state statutes, see Fruchtman, op. cit. supra 
at 389-99. It is now standard practice to provide in the trust instrument for automatic suc- 
cession by the resulting corporation in the event of consolidation or merger. 3 Bogert, op. cit. 
supra at 325; r Scott on Trusts § 96.7 (1939). 


* Cases cited note 1 supra; 3 Bogert, Trusts and Trustees § 531 at 322-25 (rev. ed. 1946). 


3See First Nat. Bank of Chattanooga v. Harry E. Chapman Co., 160 Tenn. 72, 22 S.W. 
2d 245 (1929); Chicago Title & Trust Co. v. Zinser, 264 Ill. 31, 105 N.E. 718 (1914); In re 
Bergdorf’s Will, 206 N.Y. 309, 99 N.E. 714 (1912). But see Fruchtman, op. cit. supra note 1, 
at 394-96; Bogert, Some Recent Developments in the Law of Trusts, 23 Ill. L. Rev. 749, 765 
(1929). 


4 In 1947, 2,976 American companies controlled $36,162,161,448 of personal trust property, 
the average being about $12 million per company. Stephenson, Trust Business in the United 
States, 1947, 86 Trusts & Estates 206 (1948). See Institutionalized Trusteeship, 58 Yale L. J. 
924 (1949). 
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for genuine discretionary activity.’ And the supervisory powers exercised by 
the Comptroller of the Currency over national banks; and by the Federal De- 
posit Insurance Corporation, the federal reserve banks, and state agencies 
over state banking and trust institutions, provide a more effective safeguard for 
trust funds than any private or judicial appraisal could be expected to achieve.® 
Finally, a settlor’s choice of trustee based on the small differences which do ex- 
ist between available corporations can be nullified by changes in trustee policy 
or personnel which do not affect the corporate entity.’ 

In those situations where the merger or consolidation is merely a paper trans- 
action, and the actual organizational machinery which has been administering 
the trust remains unchanged, the settlor’s judgment in choosing a trustee would 
be positively disregarded were the trusteeship diverted from the new or sur- 
viving corporation. However, no court applying the rule against automatic 
succession has made an exception in such a case. 

Many of these transactions have taken place as a result of the changing re- 
lationship of national banks to the trust business. Because the administration 
of trusts was not an important adjunct of the banking business when the Na- 
tional Banking Act* was passed in 1864, no authority was given national banks 
to become trustees. Subsequently they found this lack of authority a handicap 
in their competition with trust companies, which were expanding into the gen- 
eral banking field.» Some national banks overcame the disability by setting up 
trust affiliates incorporated under state law.’* Although the Federal Reserve 

5 Some statutes limit trust investments to those specified unless broader powers are given 
by the trust instrument. Where the statutory list is merely advisory, unlisted investments 
are not unauthorized per se, but the dangers of malfeasance suits for losses on investments 
render very attractive the presumption of soundness which attaches to “legal” investments. 
Other statutes merely restate the common-law standard of the reasonable and prudent trustee. 


See Legal Lists in Trust Investment, 49 Yale L. J. 891 (1940); Standards of Care for Corporate 
Trustees, 16 Univ. Chi. L. Rev. 579 (1949). 


p46 Bagel, Trusts & Trustees § 980 (rev. ed. 1946). While the primary purpose of super- 
vision and examination is to discover dangers to the solvency of the institution, trust depart- 
ment procedure and accounts are also investigated for violations of regulations governing 
investment policy, accounting methods, segregation of trust assets, and self-dealing. Periodical 
inspections supplement the one made when the corporation is first granted power to accept 
trusts. 


7 Even in the event of a merger, the trusteeships formerly held by the “surviving” corpora- 
tion are not vacated, since its corporate entity continues. Yet the surviving corporation may 
have undergone quite as drastic « transformation as one whose corporate entity has been dis- 
solved. 3 Bogert, Trusts & Trustees § 531 at 324 (rev. ed. 1946). 


* 13 Stat. 99 (1864), as amended, 12 U.S.C.A. c. 2 (1945). 


* See Smith, Development of Trust Companies in the United States 332-38, 345-51 (1928), 
for an analysis of the competition between the banks and the insurgent trust companies for 
general banking business between 1865 and 1911. Se eee 
companies were freedom from reserve requirements eae par- 
ticularly in the real estate field. Many states had qualified their banks as trustees, thereby 
further undermining the competitive position of national banks. 


‘© Herrick, Some Present Day Tendencies in Trust Company Management, 79 Bankers’ 
Magazine (N.Y.) 350-52 (1909). 
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Board has had authority since 1913 to grant trusteeship powers to national 
banks," it was not until the McFadden Act™ of 1927 that the banks were al- 
lowed to consolidate or merge with their trust affiliates. By this act Congress 
attempted to change corporate entity theory in consolidations involving na- 
tional banks, by providing that the corporate existence of the constituent banks 
should be continued in the emerging corporation. Furthermore, the statute ex- 
plicitly stated that the resulting company was to succeed automatically to all 
trusteeships held by the component institutions. However, because of the con- 
stitutional doctrine that the regulation of property in trust is a local matter, 
this provision was held to govern only where not contrary to state law." 

This is the background to De Korwin v. First National Bank of Chicago," re- 
cently decided by the Court of Appeals for the Seventh Circuit. First National 
had acquired a trust department by incorporating the First Trust & Savings 
Bank under Illinois law. In his will, Otto Young, an early director of First Na- 
tional, appointed the state affiliate to the trusteeship of his estate. After probate 
and acceptance of the trust, the trustee was consolidated with another Illinois 
trust company, forming the First Union Trust & Savings Bank. As had been 
the case with First Trust & Savings Bank, the stock of the new company was 
owned by the shareholders and voted by the officers of First National. After 
the McFadden Act, First Union was consolidated with First National. The trust 
organization was in no way affected by these changes in its legal identity. From 
the time of the original appointment it has continued to administer the trust 
as a department of the First National Bank. 

In a suit by the heirs of certain trust remaindermen, the district court de- 


cided that the succession to the trusteeship after the first consolidation was un- 
authorized, and held First National accountable from the date of the succession 
for all losses the trust fund had sustained and for all fees gained from its admin- 
istration.*s Had the court of appeals agreed that the succession was improper, it 
might still have questioned the liability imposed. The depression losses which 
formed the bulk of the damages were not caused by the failure to secure formal 
appointment, the only blameworthy conduct ascribed to the trustees; nor did 


+ Federal Reserve Act of 1913, § 11(k), 38 Stat. 251, 262 (1913), as amended, 12 U.S.C.A. 
§ 248(k) (1945). 


** 44 Stat. 1225 (1927), as amended, 12 U.S.C.A. § 34a (1945). 

"3 Ex parte Worcester Nat. Bank, 279 U.S. 347 (1929). Thirteen states have enacted 
statutes expressly providing for automatic succession to trusteeships in state-national con- 

3 Bogert, Trusts and Trustees § 531, at 327 n. 24 (rev. ed. 1946). 

4179 F. ad 347 (C.A. 7th, 1949), reversing 84 F. Supp. 918 (IIl., 1949). 

*8 De Korwin v. First Nat. Bank of Chicago, 84 F. Supp. 918 (Ill., 1949). 

** Compare Springfield Nat. Bank v. Couse, 288 Mass. 262, 192 N.E. 529 (1934), where an 
executor was not required to account de son tort for acts done as trustee before the overt act 
pen one Ne cap Hy eR mbar oat ima 


executor. Compare Liability of Trustee in the Absence of Causal Relation between Wrong- 
doing and Loss, 50 Harv. L. Rev. 317 (1936). Failure to earmark trust securities as held in 
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this failure render the trustees’ services any less valuable.*? However, the court 
of appeals found it unnecessary to consider this problem, for it decided that the 
trusteeship transfer was valid. 

The first consolidation was effected under Section 12 of the Illinois Banking 
Act,"* which provides that “the rights of persons in any particular” shall not be 
affected by such a transaction. The only case applying this provision to a fiduci- 
ary relationship was Chicago Title & Trust Co. v. Zinser.*° There a trust com- 
pany which had been named executor in a will was consolidated prior to the 
death of the testator. The appointment of the resulting corporation as executor 
was upheld” in a decision which permitted it to enforce specifically a contract 
to purchase estate property. The Illinois Supreme Court said: 

The rule [that a trustee cannot delegate his authority] cannot be applied to the case 
of a corporation, because the element of trust in the judgment and discretion of an in- 
dividual is entirely wanting. . . . Etta Nelson, in naming the Real Estate Title and 
Trust Company as executor and trustee, knew that its directors, officers, and stock- 
holders might change from time to time, and that the statute authorized ... 
the consolidation of the corporation with any other corporation then existing or that 
might thereafter be organized. She therefore contemplated that these changes might 


occur. 


The district court in De Korwin ». First National Bank distinguished the 
Zinser case on the facts, emphasizing the provision in Young’s will for court ap- 
pointment of a successor trustee with beneficiary approval “‘{iJn the event that 
said trustee [First Trust & Savings Bank] shall refuse to qualify or act, or fur- 


ther act, as trustee under this will. . . .”** The court argued that the testator 
had meant this clause to govern in the event of consolidation. However, this 
does not seem a sufficiently clear expression of intent to warrant an exception 
to the general principle of automatic succession implied in the Zinser case.” 


trust has not invariably resulted in liability for losses on them. Chapter House Circle of the 
King’s Daughters v. Hartford Nat. Bank & Trust Co., 121 Conn. 558, 186 Atl. 543 (1936). 


7 In Pease v. Kendall, 391 Ill. 193, 63 N.E. 2d 2 (1945), a trustee de tort son (his appoint- 
ment was void for lack of notice) was allowed fees for his services as trustee. 


*® Til. Rev. Stat. (1949), c. 164, § 12. "9 264 Ill. 31, 105 N.E. 718 (1914). 


*° In the De Korwin case, the court of appeals argued that this decision, affirming the ap- 
pointment of the consolidated corporation as executor rather than as administrator, stands 
for the proposition that a testator naming a corporate trustee also names all its successors by 
consolidation or merger. In support is Sartain v. Davis, 323 Ill. 269, 154 N.E. ror a. 


which states that the probate court may appoint as executor only persons so designated in 
will. 


™ 84 F. Supp. 918, 934 (IIL, 1949). 


™ The rule that the author of a trust has the right to determine the only legal method in which 

a vacancy in the trusteeship may be filled was established in cases involving natural trustees. 

See French v. Northern Trust Co., 197 Ill. 30, a 64 N.E. 105, 107 (1902); Estate of Beckwith 

v. ree 258 Ill. App. 411, 418 (1990); ot le Trust Co. v. Fisher, 106 Ill. 189, 195 (1882). 

has been no Illinois this rule was applied to a vacancy caused by the 
caida a anats eeunagireeae 
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The contrary opinion of the court of appeals was also based on testator in- 
tent. In holding that the trusteeship was not vacated by the first consolidation,” 
the court said: “{IJnasmuch as the testator was presumed to know that con- 
solidation might occur, he necessarily contemplated that it would occur and 
that, when consolidation did occur, he intended what the laws says [sic], name- 
ly, that the functions of the merging corporations would pass to the new cor- 
poration.” In ruling on the consolidation with First National, the court extend- 
ed this presumption of knowledge and intent to include the McFadden Act, en- 
acted after the testator’s death. This extension exposes the presumption as 
mere judicial gesturing, which might well have been dispensed with in favor of 
a clear statement of the policy considerations underlying this sound decision. 


STANDING TO ATTACK SPENDTHRIFT TRUST 
CREATED BY BENEFICIARY 

“Even in jurisdictions in which spendthrift trusts are permitted, the settlor 
cannot create a spendthrift trust for his own benefit.”* This general precept cer- 
tainly means that the settlor’s creditors’ and probably his voluntary alienees* 
can reach the settlor’s interest in such a trust, but it has not been entirely clear 
whether the settlor himself or another beneficiary‘ could attack the trust on the 
theory that it is contrary to public policy. While Professor Bogert does state 
that such a spendthrift trust “should be subject to attack by the creditors 
only,”’s most of the other authorities do not specifically mention the settlor or 
beneficiary in this connection. Moreover, ambiguous statutes have beclouded 
the issue,‘ and the question has rarely arisen before the courts.’ 

*3 The court maintained that the appointed trustee lived on in the consolidated corporation, 
and only died with respect to “formal legal existence.” While manipulation of the various 
aspects of the concept of corporate entity have been a traditional part of the law of this 
subject, the above exposition would seem to be unavailable in Illinois, where the cases, includ- 
ing the Zinser case, have invariably held the constitutent corporate entities to be dissolved 
on consolidation. See Scheidel Coil Co. v. Rose, 242 Ill. 484, 90 N.E. 221 (1909); Chicago 
Title & Trust Co. v. Doyle, 259 Ill. 489, 102 N.E. 790 (1913). 


' * Scott, Trusts § 156 (1939). Such a trust is sometimes said to be “invalid.” 119 A.L.R. 35 
1939). 

* Mackason’s Appeal, 42 Pa. 330 (1862); Rest., Trusts § 156(e) (1935); 1 Scott, Trusts § 156 
(1939); 1 Bogert, Trusts and Trustees § 224 (1935). 


3 Byrnes v. Comm’r, 110 F. 2d 294 (C.C.A. 3d, 1940); City Bank Farmers Trust Co. v. 
Kennard, 1 N.Y.S. 2d 369 (1937); Rest., Trusts § 156(e) (1935); 1 Bogert, Trusts and Trustees 
§ 224, at 734 (1935). Contra: Hackley v. Littell, 150 Mich. 106, 113 N.W. 787 (1907); see 119 
A.L.R. 37 (1935); 138 A.L.R. 1323 (1942). 

4 Or perhaps the settlor himself in his capacity as a beneficiary. 

5 x Bogert, Trusts and Trustees § 224, at 734 (1935). 

* See text at note 17 infra. 

7 Perhaps this is because few settlors ever thought they could succeed in getting the courts 
to allow them to attack the trust for an invalidity which the settlors theniselves created. 
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In Liberty Nat. Bank v. Hicks* this problem was put squarely before the 
Court of Appeals of the District of Columbia. John Hicks, prior to his divorce, 
executed a trust agreement whereby he was to get a life income and, on his 
death, one-half the assets were to be distributed to his three children and one- 
half to those appointed in his will, or, a will lacking, to his heirs at law. In the 
instrument, which was declared irrevocable, Hicks attempted to free his life in- 
terest from liability for his debts® and to give his trustee discretionary power to 
use the capital of the trust for his benefit in an emergency.” Hicks later remar- 
ried and had a child by his second wife. Thereafter, he executed an instrument 
revoking the trust, notified the trustee that he had given his present wife and 
child the one-half interest he had reserved the right to dispose of by will, and 
requested the trustee to deliver up the entire corpus. On the trustee’s refusal, 
Hicks brought suit to have the trust declared void as against public policy. 

The court pointed out that the settlor was trying to use for his own benefit 
“certain rules of public policy designed to prevent a debtor from tying up his 
property so that it is immune from attachment by a creditor,”"* and that these 
rules did not operate where the settlor was trying to invalidate the trust. The 
court held that even if the spendthrift provision were invalid, it was “‘severable’’ 
and did “not destroy the whole agreement.”” In addition, the entire trust was 
held to be irrevocable and the attempted gift to Hicks’ present wife and child 
ineffective. 

In refusing to let the settlor benefit by the public policy rule which voids 
spendthrift trusts created for the settlor, the court properly went behind the 
rule to find the reason for its existence and considered the fact situation in the 
light of that reason. The court may also have noted that the settlor himself 
caused the illegality and therefore, having unclean hands, could not expect re- 
lief from a court of equity. The case most similar to the Hicks decision is Citizens 
& Southern Nat. Bank v. Howell, where the majority held the trust valid, claim- 
ing that the rule of public policy applied only to creditors. A vigorous dissent, 

* 173 F. ad 631 (App. D.C., 1948). 

* Creditors could have attached the settlor’s life income and the one-half of the capital over 


which the settlor had a power of appointment, the spendthrift clause to the contrary notwith- 
standing. 1 Bogert, Trusts and Trustees § 224, at 732-33 (1935). 


* Despite this clause, the three children by the settlor’s first wife acquired vested interests. 
Jones v. Old Colony Trust Co., 251 Mass. 309, 146 N.E. 716 (1925); Rest., Trusts § 37 (1935); 
6 Bogert, Trusts and Trustees § 1181 (1935); 1 Scott, Trusts § 37 (1939). 


™ 173 F. 2d 631, 634 (App. D.C., 1948). 


*2 Ibid. The rule of severability applies when the illegal provision can be separated from the 
other provisions without defeating the essential purpose of the settlor in creating the trust. 
Rest., Trusts § 65 (1935); 1 Bogert, Trusts and Trustees § 211 (1935); 1 Scott, Trusts § 65.1 
(1939). And if the rule applies where creditors are involved, “how much stronger are the rea- 
sons for its application where no creditors are concerned but only the settlor of the trust claim- 
ing the right to change his mind to the hurt of beneficiaries. . . .” Liberty Nat. Bank v. Hicks, 
173 F. ad 631, 634 (App. D.C., 1948). 


13 186 Ga. 47, 196 S.E. 741 (1938). 
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however, pointed toa provision in the Georgia code’ which prohibited settlors 
from being beneficiaries; and, although the majority had brushed the code 
aside,’ the court was obliged to say in the same term" that the Howell case had 
turned on the fact that the gift over had been “upon the further trust” to the 
remaindermen instead of an outright gift to them. 

Some states’? have attempted to copy an old English statute™* which stated 
that all trusts created by the settlor for himself shall be “void and of none ef- 
fect,” thereby creating the impression that the statute voided all such trusts ab 
initio rather than merely the spendthrift provisions of those trusts."® Fortunate- 
ly the courts in these jurisdictions have interpreted the statutes as applying only 
where the intended trust is for the sole benefit of the settlor®* and as making such 
trusts void only as against creditors.“ After the Kansas Supreme Court said it 
would apply a literal interpretation” to a statute declaring such trusts to be 
“utterly void and of no effect,’*? at least one commentator‘ became fearful that 
this decision might “void many of the existing trusts in Kansas.” Recent Kan- 
sas legislation—undoubtedly a result of the court’s interpretation—amended 
the law to render spendthrift trusts for the benefit of the settlor “valid except 
as to all creditors, past, present or future.’ 

In holding the half interest, over which Hicks had a power of appointment, 
to be irrevocable, the court appears to be on sound ground since Hicks reserved 
only the right of testamentary disposition and since he agreed in the instrument 
that the trust was not to be “altered, amended, or revoked.”’ However, the 
court could have decreed a partial termination of the trust so far as Hicks’ in- 
terest was concerned.” There does not seem to be any valid reason why his 


4 Ga. Code (1937) §§ 108-114. 


*s With the statement that “(w]e have no Code section or statute that requires us to reach 
such a conclusion.” Citizens & Southern Nat. Bank v. Howell, 186 Ga. 47, 55, 196 S.E. 741, 
745 (1938). 


** Clark v. Baker, 186 Ga. 65, 70, 196 S.E. 750, 754 (1938). 


#1 Ohio Code Ann. (Throckmorton, 1948) § 86:7; Kan. Gen. Stat. (Corrick, 1935) # §§ 33-107. 
Many states accomplish the same result by listing the classes of persons who can be benefici- 
aries, e.g., Ga. Code (1937) §§ 108-114. 


8 3 Hen. VII, c. 4 (1487). 
*9 Some decisions involving creditors’ rights under such trusts are also guilty of this am- 


biguity. See Kuhn v. Jacksman, 32 Ohio App. 164, 166 N.E. 247 (1929); Sargent v. Burdett, 
99 Ga. 111, 22 S.E. 667 (1895). 


* Rest., Trusts § 114 (1935). 

** See Webb v. Roff, 9 Ohio St. 430 (1859). 

™ Herd v. Chambers, 158 Kan. 614, 149 P. 2d 583 (1944). 

*) Kan. Gen. Stat. (Corrick, 1935) §§ 33-107. 

™ Trusts Created for the Benefit of the Settlor, 16 J. Bar A. Kan. 430 (1948). 
6 Kan. L. (1949) c. 274. 


** Wayman v. Follansbee, 253 Ll. 602, 98 N.E. 21 (1912); Rest., Trusts § 240(2) (1935); 
Griswold, Spendthrift Trusts § 497 (1936). Hicks’ interest here consists of one-half the trust 
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present changed intent with respect to his own interest should not be respected, 
but it can be argued that the issue of termination—as distinct from revocation 
—was not before the court. 

However, in following Hackley v. Littell” to rule out the attempted gift of 
one-half the trust res to would-be transferees (Hicks’ present wife and child), the 
court appears to be in the minority.” Public policy is opposed not only to de- 
vices by which one frees his own property from liability for his debts but also 
to those by which he restricts his power of alienation over his own property.” 
Thus Hicks should have been able either to transfer his one-half interest to his 
wife and child or to effect a termination of his interest. In disallowing the one 
and not considering the other, the court—possibly from a desire to punish— 
appears to have treated Hicks more harshly than a strict majority view of the 
law warranted. 

The case leaves unanswered the question whether the settlor acting in his 
capacity as beneficiary or a beneficiary other than the settlor** can attack such 
a trust. It might be argued that a beneficiary, who is not a mere stranger to the 
trust like the settlor, should be able to point out any illegality to the court and 
have the trust declared void. Nevertheless, we might well expect the court—if 
such a case arises—to follow the Hicks line of reasoning and hold that the ra- 
tionale for the public policy rule regarding spendthrift trusts created for the 
settlor applies neither to the settlor nor to the beneficiary. 

While there are some who question the soundness of the rule invalidating 
spendthrift trusts created by the settlor for himself,#* there ought to be little 
disagreement that such a rule should apply only to the persons for whom it was 
designed, creditors and transferees. All that the rule should mean is that the 
spendthrift provisions of such trusts are void—not the trusts themselves. Lib- 
erty Nat. Bank v. Hicks, despite its disagreement with the majority view on the 
rights of transferees and its failure to consider the settlor’s right to terminate 
his interest, has made this more clear by providing a substantial precedent to 
the effect that a settlor—and inferentially a beneficiary—cannot use for his 
own benefit the rule regarding spendthrift trusts created by the settlor for 
himself. 


property. Rest., Trusts § 127 (Supp., 1948); see Burton v. Boren, 308 Ill. 440, 139 N.E. 868 
(1923). 


#1 r50 Mich. 106, 113 N.W. 787 (1907). 
** Authorities cited note 3 supra. 


*9 ‘Public policy does not countenance devices by which one frees his own property from 
liability for his debts or restricts his power of alienation of it.” 54 Am. Jur. 134 (1945). 


3° Perhaps to gain a larger share by intestacy laws or to get the trust capital immediately. 


3 Costigan, Those Protective Trusts Which Are Miscalled ‘Spendthrift Trusts’ Re-exam- 
ined, 22 Calif. L. Rev. 471 (1934); Griswold, Spendthrift Trusts § 557, at 476 (1936). 
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REVIVAL JUDGMENTS UNDER THE FULL FAITH 
AND CREDIT CLAUSE 


Many state judiciaries have displayed a continuing resistance to the Supreme 
Court’s interpretation of the full faith and credit clause.t Their major objection 
stems from that Court’s insistence that a judgment of one state be given effect 
in all sister states irrespective of the fact that the judgment could not have 
been obtained in the state where enforcement is sought because inconsistent 
with, or repugnant to, the public policy of that state.* The only concession made 
permits the forum to ignore foreign procedure and apply its own. 

In the leading case of McElmoyle v. Cohen, the Supreme Court classified the 
problem of the applicability of the forum state’s statute of limitations to foreign 
judgments as one of procedure, since such judgments were said to affect only the 
remedies of the foreign judgment holder.‘ The forum could therefore apply its 
own statute of limitations to deny enforcement of a foreign judgment although 
the judgment would not be so barred in the state of its origin. 

Relying on the McElmoyle doctrine, the Supreme Court of Missouri in Union 
National Bank ». Lambs refused enforcement to the holder of a dormant 1927 
Colorado judgment that had been revived by a 1945 Colorado proceeding. The 
denial was predicated on Missouri’s ten-year statute of limitations, under which 
a 1927 Missouri judgment could not have been revived in 1945. In reversing the 
decision, the United States Supreme Court assumed that the Colorado revival 
action resulted in a new judgment and was consequently entitled to full faith 
and credit in Missouri.‘ Justice Frankfurter dissented on the ground that, under 
Colorado law, a revival proceeding possibly did not result in a new judgment, 
but was effective only to extend the statutory period in which to enforce the 
original 1927 Colorado judgment. In such a case the Missouri action would 
clearly be barred by the Missouri statute of limitations. 

But for stare decisis there seems little reason why the classification of prob- 
lems of limitation under the McE/moyle rule should persist today. While it is 
true that it would be cumbersome for a court to conform to all minute proce- 

* U.S. Const. Art. 4, § 1. 


* Fauntleroy v. Lum, 210 U.S. 230 (1908), where it was held that a Mississippi court had 
not given full faith and credit to a Missouri judgment when it refused to enforce it because 
based on a Mississippi gambling contract which was both void and illegal in that state. Aside 
from the bar of the statute of limitations, the only defenses available in an action on a judg- 
ment of a sister state are proof of “extrinsic” fraud and lack of jurisdiction. Concerning “ex- 
trinsic” fraud, see Cole v. Cunningham, 133 U.S. 107 (1890). As to jurisdictional requirements 
generally, see Milliken v. Meyer, 311 U.S. 454 (1940). 


313 Pet. (U.S.) 312 (1839). 
4 The Court partially based its decision upon the much broader rationale that state sover- 
eignty provided courts the right to apply law in accordance with notions of policy existing in 


the forum. 13 Pet. (U.S.) ) sr8 327 (1839). This argument has been clearly repudiated by the 
United States Supreme Court in Fauntleroy v. Lum, 210 U.S. 230 ee. 


5 358 Mo. 65, 213 S.W. 2d 416 (1948). 
* Union National Bank v. Lamb, 336 U.S. gor (1949). 
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dural devices of a foreign jurisdiction, the application of a foreign statute of 
limitations does not present the same difficulty. Such statutes are easily estab- 
lished and applied, whether of local or foreign origin. It is also difficult to con- 
ceive how a right remains unaffected when a remedy is denied, unless one can 
understand the language of “immortal” rights to bring “eternally prohibited” 
actions.’ In view of continued Supreme Court pronouncements that judgments 
of sister states must be given the same effect as they would receive within the 
rendering jurisdiction, future modification or abandonment of the McE/moyle 
rule would not be surprising. 

Despite these criticisms of the rule and despite evident Supreme Court hos- 
tility, local statutes of limitations have been constantly applied to bar actions 
upon foreign judgments. The present case may be viewed as an attempt by the 
Missouri court to extend such application. Two provisions of the Missouri limi- 
tations statute are relevant. The first limited the life of a judgment, whether 
domestic or foreign, to ten years after its original rendition or ten years after its 
revival. The second provided that no judgment could be revived after ten years 
from its rendition. If the 1945 Colorado revival judgment is considered a “new” 
judgment, it is patent, of course, that it was well within the ten-year limitation 
provided by the first provision and could not have been barred under the tradi- 
tional application of the McElmoyle rule. However, the 1945 Colorado proceed- 
ing was based on an eighteen year old judgment. Its revival under a twenty-year 
Colorado revival limitation was plainly inconsistent with the policy of Missouri’s 
ten-year revival limitation contained in the second provision. In holding that 
the 1945 revival judgment was unenforceable because the revival proceeding 
would not have been possible under Missouri’s ten-year limitation, the Missouri 
court sought to extend the McElmoyle rule by construing it so as to bar an action 
on a foreign judgment which was based on a cause of action which would have 
been barred by local limitation. These examinations of the age of a cause of 
action underlying the judgment sought to be enforced are of course violative of 
the principle that the state where enforcement is sought cannot look behind the 
judgment, and for this reason have been repeatedly struck down by the Supreme 
Court.* 


1 Ames, Lectures and Legal History 199 (1913). The traditional view of regarding problems 
of limitations of actions as procedural is no longer regarded with favor. Its results are now 
being avoided by a variety of devices, especially borrowing 

judge-made theory of regarding as “substantive” time limitations of the lex causae which 
cither “destroy” the ult ta quate Or tne contebaed in @ testebe teletiing to 6 Vaaht Wick 
is itself a statutory creation. See Robertson, Characterization in the Conflict of Laws 248 
(1940); Stumberg, Conflict of Laws 141 (1937); Limitations—Are They Properly Viewed as 
Procedural in Conflicts Problems, 79 U. of Pa. L. Rev. 1112 (1931); also a comment by Perkins 
to bn puliliched is the Sertieteiien bam. chibahe, ts See 


§ Roche v. McDonald, 275 U.S. 449 (1927) (Washington Supreme Court was reversed for 
refusing to enforce an Oregon judgment which was based on a Washington judgment which 
had been barred by the Washington statute of limitations); Christmas v. Russell, 5 Wall. 
(U.S.) 290 (1866) (Mississippi statute providing that no action could be maintained against a 

t on any judgment obtained outside the jurisdiction when the cause of action on which 
it was based would have been barred by limitation in Mississippi, was held unconstitutional). 
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Trite as the decision in the principal case may seem as an application of well- 
known law, it is interesting from another standpoint. For brevity’s sake assume 
state F, to be the state rendering a revival judgment and state F, as the state in 
which enforcement is sought; assume, furthermore, that the period of limita- 
tions which F, will apply to an action on judgments is shorter than the period 
within which F, permits a judgment to be revived. Now if, as in the Union 
National Bank case, F,’s revival judgment must be given full faith and credit in 
F, despite the fact that F,’s statute of limitations would have barred enforcement 
of the original F, judgment at the time of revival, it is apparent that the effect of 
the F, revival is to set a new period of limitations running in all possible F, 
jurisdictions. Thus an F, judgment creditor may avoid the traditional McEl- 
moyle rule by first obtaining a revival judgment in F,. 

There are, however, two prerequisite conditions which must exist before the 
holder of an F, judgment can be successful in such an avoidance. The first is 
dependent upon the F, jurisdiction’s conception of a revival judgment. This is 
so because, before the F, revival can be considered to toll the running of a new 
statute of limitations in F, jurisdictions, it must appear that F, conceived of its 
revival judgment as a “new” judgment, rather than one which merely extended 
the statutory period in which the creditor would be allowed to enforce his 
original judgment. If the revival judgment merely extends the statutory period 
of limitation in F,, it will have no effect in extending F,’s period and the 
McElmoyle rule permitting application of the local F; limitation remains a bar.® 
However, if the F, revival has those attributes which cause it to be considered a 
“new” judgment, the rule of the principal case insists on full faith and credit in 
F,’s courts despite F,’s statute. 

Thus there arises the question of determining when a revival constitutes a 
“new” judgment and when it merely gives the original judgment a “new lease 
on life.” The answer depends on which one or more of the four more common 
procedural devices are permitted by the F, jurisdiction, and which of these 
devices are chosen by the judgment holder. The two traditional means are the 
writ of scire facias and the action of debt. Statutes also allow revival either by 
motion or by formal suit. 

(x) In a number of states the writ of scire facias disappeared with the advent 
of the codes; but where it concinues to exist it serves its old purpose though 
not always with the same effect. Historically the writ was not regarded as an 
original proceeding but as an additional remedy to aid in recovering the original 
judgment debt.* If the debtor failed to show payment or discharge, the writ’s 


* Owens v. Henry, 161 U.S. 642 (1896); Collins County National Bank v. Hughes, 110 
Tex. 362, 220 S.W. 767 (1920). 


1° See LaFayette v. Wonderly, 92 Fed. 313 (1899); 3 Bl. Comm. *421; Freeman, A Treatise 
of the Law of Judgments § 1091 (1925). The writ of scire facias had its origin in the Statute of 
Westminster II, 13 Ed. I, c. 45 (1272), which provided that the issuance of the writ was 
necessary to permit an execution on a judgment which had stood for more than a year and a 
day. It has been adopted in the United States either by statute or as part of the common law. 
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effect was to reinstate the old judgment." In accordance with the historical 
pattern, most jurisdictions consider the proceeding as a continuation of a 
former suit.” Some, however, treat it as a new action giving rise to a “new” 
judgment." (2) The action of debt brought on the original judgment, on the 
other hand, has always been considered an initial proceeding giving rise to a 
“new” judgment. Though its primary and traditional purpose was the collection 
of the debt evidenced by the judgment, it also was used as a means of revival. 
Under the codes, actions in the nature of an action of debt can still be brought 
for revival purposes,™4 and in some jurisdictions this means of revival is ex- 
pressly authorized by statute.’s (3) In other jurisdictions revival may be had 
upon motion before the court, but the judgment debtor must be given reason- 
able notice and an opportunity to offer such defenses as payment or discharge. 
The general rules of procedure on motions are held to apply and the effect is 
merely to reinstate the enforceability of the old judgment." (4) Either in addi- 
tion to or in exclusion of these various methods, many states provide for revival 
by a formal suit for that purpose, similar to any other action at law and subject 
to the same requirements."* The proceedings have been considered to result in a 
new and independent judgment in some jurisdictions, while in others their effect 
is merely to reinstate the original judgment. 

However, the classification of these various types of revival judgments is not 
always so clear as is indicated by Justice Frankfurter’s dissent in the principal 
case. Since the problem is of little importance when the revival judgment is 
sought to be enforced in F, the matter is seldom discussed. Often an answer must 
be surmised from an occasional dictum in some decision. Another interesting 
question is whether the classification given by F; courts is binding upon those of 
F,, or whether the courts of F, can make an independent examination. F, deci- 
sions in similar situations have not always been accepted in foreign jurisdic- 
tions.’® Although the problem was not raised, the opinions in the Union National 

™ See LaFayette v. Wonderly, 92 Fed. 313 (1899); Freeman, A Treatise of the Law of 
Judgments § rog1 (1925). 

™ Trustees of Schools v. Chamberlin, 334 Ill. App. 83, 78 N.E. 2d 525 (1948); er 
National Bank v. Hughes, 110 Tex. 362, 220 S.W. 767 (1920); Freeman, A Treatise of 
of Judgments § 1091 (1925); see Annotation, 144 A.L.R. 403 (1943). 

3 Browne v. Chavez, 181 U.S. 68 (1900); Freeman, A Treatise of the Law of Judgments 
§ rror (1925). 

*4 Industrial National Bank v. Shalin, 330 Ill. App. 498, 72 N.E. ad 52 (1947). 

*SFo example, see Tex. Ann. Rev. Civ. Stat. (Vernon, 1941) art. 5532. 

*6 Richardson v. Barnhart, 196 Okla. 100, 162 P. 2d 1021 (1945); Shefts v. Oklahoma Co., 
192 Okla. 483, 137 P. ad 589 (1943). 

#7 Shefts v. Oklahoma Co., 192 Okla. 483, 137 P. ad 589 (1943). 

8 Trustees of Schools v. Chamberlin, 334 Ill. App. 83, 78 N.E. 2d 525 (1948); Tingwall v. 
i= Hill Irrigation Dist., 66 Idaho 77, 155 P. 2d 605 (1945); Ill. Rev. Stat. (1949) c. 110, 

179- 

*» Compare McArthur v. Md. Casualty Co., 184 Miss. 663, 690, 186 So. 305, 310 (1939), 

dissenting opinion by Chief Justice Smith; see also 1 Rabel, Conflict of Laws 47 (1945). 
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Bank case obviously proceed on the basis that an F; determination is conclu- 
sive. 

The second prerequisite for enforcement of the “revived” judgment in an- 
other state is that the court entertaining the revival action must be able to 
obtain jurisdiction over the defendant. If the proceeding is a new action and its 
purpose is to obtain a new personal judgment against the defendant, the require- 
ments of due process are the same as in any other action in personam.” A judg- 
ment which requires enforcement outside the state in which it was rendered 
normally involves a nonresident, and a judgment creditor will, therefore, be 
forced to wait until the defendant makes an appearance within the jurisdiction. 
In the Union National Bank case the defendant was served with process outside 
of Colorado. Since such notification is said to be no more effective than service 
by publication,” it would appear that the Missouri court could have avoided 
reversal by placing its decision on the ground that the Colorado court granting 
the revival judgment failed to acquire jurisdiction over the defendant, assuming 
that at the time the revival proceedings were commenced, the defendant was 
not a domiciliary of Colorado.” Where, however, the proceeding is considered to 
be a mere continuation of the former suit which does not result in a new judg- 
ment, personal service within the reviving jurisdiction is not required, since 
jurisdiction over the parties is said to continue from the original action.” 

It would be unfortunate if it became settled law that a judgment creditor’s 
rights must hinge upon a distinction between “new” and “continued” actions 
which has resulted from purely formalistic tests and has been elaborated for 
purposes different from that of determining whether or not a “stale” judgment 
shall be enforced in another state. Either the much criticized McElmoyle case 
should be overruled and all revived foreign judgments should be required to be 
given the same effect as they would receive in F,, or the courts of F, should be 
allowed to refuse enforcement to any revival judgment once the original judg- 
ment on which it was based is barred by the F, statute of limitations. Inasmuch 
as the rule of the McElmoyle case is already subject to a great number of excep- 
tions and in view of the present trend toward giving the full faith and credit 
clause a more meaningful interpretation, the first alternative would appear 
more desirable. Either solution would be preferable to that which seems to 
follow from the principal case and which makes F,’s duty of enforcement depend 
upon the historical accident of the “new” and “continued”’ judgment distinction 
and upon the fortuitous choice of revival procedure adopted by the judgment 

* Owens v. Henry, 161 U.S. 642 (1896); Collins County National Bank v. Hughes, 110 
Tex. 362, 220 S.W. 767 (1920). 


** Roller v. Holly, 176 U.S. 398 (1899). By statute in Illinois, notification outside the state 
is given the same force and effect as service by publication. Ill. Rev. Stat. (1949) c. 110, § 140, 
™ Milliken v. Meyer, 311 U.S. 454 (1940). 


*3 Bank of Edwardsville v. Raffaelle, 381 Ill. 486, 45 N.E. 2d 651 (1942). For a collection 
of authorities on this point, see Annotation, 144 A.L.R. 403 (1943). 
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creditor. Whichever solution will finally be chosen, care ought to be taken that 
no revival judgment be enforced unless the judgment debtor was sought to be 
informed of the revival proceedings in a manner reasonably calculated to notify 
him of the pending proceedings. 


THE SEARCH FOR “REASON AND EXPERIENCE” UNDER 
THE FUNK DOCTRINE 

“{A] wife cannot be produced either against or for her husband, ‘guia sunt 
duae animae in carne una.’”* So spoke Coke of the common-law principle. 
“(There is none now so poor as to do it reverence.” So spoke Judge Clark of the 
same principle in United States ». Walker.* But his was the dissent, and the ma- 
jority opinion by Judge Learned Hand upheld one-half the principle, though not 
the Latin, so that it was reversible error to allow a wife to testify against her 
husband. 

Walker was convicted of transporting in interstate commerce money “taken 
feloniously by fraud with intent to steal or purloin.”’s After having gone through 
the form of marrying the complainant, one Mary Asche, when he was already 
married to another, he obtained two large sums of money from her and ab- 
sconded to New York. On previous occasions he had victimized his wife and 
another woman in much the same manner, and the trial court admitted the tes- 
timony of these two ladies on the issue of Walker’s fraudulent intent in the crime 
charged. In reversing the district court, Judge Hand retained the common-law 
rule that the husband has a privilege to prevent his wife from testifying against 
him.‘ Hand felt that before this rule be overthrown, the court must “await the 
choice of Congress between the conflicting interests involved, or such an over- 
' whelming general acceptance by the states of abolition of the privilege, as in- 
duced the Supreme Court to action in Funk v. United States.”’* Judge Clark, dis- 
senting vigorously, called for the abolition of the privilege as accomplished by 
another federal court of appeals.‘ Even more emphatically did he denounce the 
majority’s refusal to broaden the common-law doctrine of ‘‘necessity,” a doc- 
trine which permitted a wife who had suffered personal wrongs at her husband’s 
hands to testify against him. Clark saw reason as requiring the extension of this 
exception to the case where the wife, though not the actual complainant, is yet 
desirous of testifying to a “Chinese copy” of the offense charged. He felt the 
majority had not faced modern realities in the spirit invoked in the Funk case 

* Co. Litt. *6b. 

2176 F. ad 564, 569 (C.A. ad, 1949), cert. den. 338 U.S. 891 (1949). 


3 48 Stat. 794 (1934) and 53 Stat. 1178 (1939), 18 U.S.C.A. § 415 (Supp. 1948), revised 
62 Stat. 862 (1948), 18 U.S.C.A. § 2314 (1948). 


48 Wigmore, Evidence §§ 2227-28 (1940). 
5 United States v. Walker, note 2 supra, at 568. 
* Yoder v. United States, 80 F. 2d 665 (C.C.A. roth, 1935). 
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and embodied as a mandate in Rule 26 of the Federal Rules of Criminal Pro- 
cedure.’ 

Prior to the Walker case, other federal circuit courts of appeal had disagreed 
on the same issue. The tenth circuit had admitted the testimony of a wife called 
as a prosecution witness against her husband.* The third and sixth circuits had 
concluded that one spouse could not so testify against the other.» The dis- 
agreement among the federal courts finds its roots in the well-known case of 
Funk ». United States.° That case purported to lay down a fresh rule as to the 
admissibility of evidence in federal criminal cases." 

When the Supreme Court decided the Funk case in 1933 it resolved a long- 
standing conflict as to the rules governing the admissibility of evidence in fed- 
eral criminal cases. On the one hand lay a line of decisions stemming from 
United States v. Reid,” holding that the admissibility of evidence in federal 
criminal cases was governed by the law of the state as it existed at the time of 
the Judiciary Act of 1789 or at the date of the state’s admission to the Union." 
On the other hand this line had been broken by the decisions in Benson v. United 
States's and Rosen v. United States® which had looked to “general authority and 
sound reason” and “legislation and the very great weight of judicial authority.” 
The result was confusion among the federal courts.” But the Funk case faced the 
issue squarely, decided upon the liberal view and sloughed off the age-incrusted 
Reid doctrine. With the specific issue before it of the competency of a wife to 
testify for her husband, the Court, to be sure, found the common law controlling. 
However, “the common law is not immutable but flexible, and by its own prin- 
ciples adapts itself to varying conditions.”*” The Court was not, in the face of 
greatly changed conditions, still chained to the ancient formulae. But the new 
criteria laid down were anything but precise, for the Funk decision required the 
federal courts to look simultaneously in three directions: to the principles of the 


7 54 Stat. 688 (1940), 18 U.S.C.A. following § 687 (1948). 
* Yoder v. United States, note 6 supra. 


* Paul v. United States, 79 F. ad 561 (C.C.A. 3d, 1935); Brunner v. United States, 168 F. 
ad 281 (C.C.A. 6th, 1948). 


© a90 U.S. 371 (1933). * Thid., at 380-86. 
8 32 How. (U.S.) 360 (1851). 
*3 Logan v. United States, 144 U.S. 263 (1892); Hendrix v. United States, 219 U.S. 79 


(1911); Jin Fuey Moy v. United States, 254 U.S. 189 (1920); Olmstead v. United States, 277 
U.S. 438 (1928). 


4 146 U.S. 325 (1892). 
8 a45 U.S. 467 (1918). 


*6 The conflicting lower court decisions are classified in Sweeney, Federal or State Rules of 
Evidence in Federal Courts? 27 Ill. L. Rev. 394 (1932). For analysis of the decisions leading to 
the Funk case, see Leach, State Law of Evidence in the Federal Courts, 43 Harv. L. Rev. 554 
(1930). 


7 Funk v. United States, 290 U.S. 371, 383 (1933). 
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common law (though it was by no means clear that there was a federal common 
law), to the great weight of state authority (which had long since decreed the 
abolition of the marital privilege), and to reason itself. As Justice Stone phrased 
it in Wolfle v. United States:** “(T]he competence of witnesses in criminal trials in 
the federal courts . . . [is] governed by common law principles as interpreted 
and applied by the federal courts in the light of reason and experience.” 

In 1940, the Funk rule was codified in Rule 26 of the Federal Rules of Crimi- 
nal Procedure: ‘The admissibility of evidence and the competency and privi- 
leges of witnesses shall be governed, except where an act of Congress or these 
rules otherwise provide, by the principles of the common law as they may be 
interpreted by the courts of the United States in the light of reason and experi- 
ence.’** The Notes of Advisory Committee on Rules assert: “This rule con- 
templates the development of a uniform body of rules of evidence to be ap- 
plicable in trials of criminal cases in the federal courts. . . . The rule does not 
fetter the applicable law of evidence to that originally existing at common law. 
It is contemplated that the law may be modified and adjusted from time to time 
by judicial decisions.”” 

While the Funk court itself had emphasized only liberation from the ancient 
rules of evidence, it is clear that the draftsmen of Rule 26 saw uniformity as an 
equally important objective. The victory over adherence to antiquated state 
law” was to be utilized as a mandate for a modern judge-made “federal law” of 
evidence. This view of the Funk decision was shared by contemporary com- 
mentators,”? although many of them displayed a prophetic skepticism as to the 


possibilities of success in view of the vague criteria laid down in the case. In any 
event, the lower courts found an invitation to create such a federal law of evi- 
dence* and Rule 26 followed suit. If modernization and uniformity can be taken 


8 291 U.S. 7, 12 (1934). 


19 For the other realistic alternative—conformity to current state law—see, Leach, op. cit. 
supra note 16, at 583-85. For notes approving the Funk decision, see 20 Va. L. Rev. 590 (1934); 
14 B.ULL. Rev. 178 (1934); 33 Mich. L. Rev. 307 (1934); 23 Ky. L. J. 190 (1934); 82 U. of Pa. 
L. Rev. 406 (1934). For expressions of doubt see notes cited infra note 23. 

° 54 Stat. 688 (1940), 18 U.S.C.A. following § 687 (1948). 

* Thid., at 250 (Supp. 1948). 

™ Under the Reid doctrine the federal courts had been bound by the common law of 
the state wherein they sat as it existed in 1789, They could not look to statutes enacted sub- 
sequently. Progressive as their states became, they were compelled to administer the law of 
evidence as dictated by the rules of 1789. Under the Benson and Rosen cases, a liberalized 


alternative was presented, but until the Funk case the lower courts were only confused. See 
Leach, op. cit. supra note 16. 


*3 Howard, rere erage ey: Fuge see, Lot oho (onan); Petenel Betae 
in Federal Criminal Trials, 47 Harv. ¥.. Rev. 853 (1934). See also, Changes in the Federal 
Rules of Evidence in Criminal Trials, 43 Yale L.J. 849 (1934); Admissibility of Evidence in 
Crimina! Trials in Federal Courts, 22 Calif. L. Rev. 448 (1934). Compare Justice Frank- 
furter’s reference to the “federal rule,” quoted note 46 infra. 


™ Cases cited note 25 infra. 
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to constitute the design of the Funk doctrine, an appraisal of the subsequent 
federal cases reveals that these objectives have not been realized. 

The Funk doctrine asserts that common-law principles as interpreted in the 
light of “reason and experience” are to govern. At the outset the difficulties in 
administering this rule seem apparent. Common-law principles do not exist in 
vacuo. Where, then, are the federal courts to seek them? Their own prior deci- 
sions can be of little assistance, for, as a result of the Reid case, these presumably 
house only the 1789 common law. When courts, desirous of abrogating their 
prior decisions as to evidential matters, turn to ‘reason and experience” for 
their guide the problem is posed—what is it that constitutes “reason and ex- 
perience”? 

The cases dealing with the marital privilege—the privilege of the party 
spouse to exclude the testimony of the other spouse—most clearly disclose the 
manner in which federal judges have attempted to cope with the Funk doc- 
trine.*s For it is only the cases dealing with this evidentiary rule that show a 
sufficient development to reward detailed examination. 

Yoder v. United States had involved a prosecution for transporting a female in 
interstate commerce for immoral purposes. In a strong dictum, the court ex- 
pressly abolished the marital privilege.* It found the exclusionary rule out of 
line with the Funk case and the “‘clear and decided trend towards removing the 
bar of incompetency.” In Paul v. United States,” a prosecution for forgery of a 
government check, the court found error in the admission of a husband’s testi- 
mony against his wife. The common-law rules that one spouse could not testify 
for or against the other, although relaxed by the Funk case to allow testimony 
for, had not been so relaxed as to permit testimony egainst the other spouse. 
In Brunner v. United States, a prosecution for removing currency from the 
mails, the court found reversible error in permitting the wife to testify for the 
prosecution against her husband. Faced with the conflicting decisions of the 
Paul and Yoder cases; with the express reservation in the Funk case—“her 
competency to testify against him is not involved’’; with the Funk doctrine as 
embodied in Rule 26; and with the Supreme Court decision in Graves v. United 


*s Other cases employing the Funk doctrine are: Ledford v. United States, 155 F. ad 574 
(C.C.A. 6th, 1946); United States v. Johnson, 129 F. 2d 954 (C.C.A. 3d, 1942); United States 
v. Montgomery, 126 F. ad 151 (C.C.A. 3d, 1941); United States v. Gonella, 103 F. ad 123 
(C.C.A. 3d, 1939); Ex parte United States, 101 F. 2d 870 (C.C.A. 7th, 1939); Smith v. United 
States, 106 F. ad 726 (C.C.A. 4th, 1939); Coile v. United States, 100 F. 2d 806 (C.C.A. sth, 
1939); Lucks v. United States, 100 F. 2d 908 (C.C.A. sth, 1939); Valli v. United States, 94 F. 
2d 687 (C.C.A. 1st, 1938); United States v. Manton, 107 F. 2d 834 (C.C.A. ad, 1938); Latgis v. 
United States, 97 F. ad 588 (C.C.A. 4th, 1938); Melaragno v. United States, 88 F. 2d 264 
(C.C.A. 3d, 1937); United States v. Williams, 55 F. Supp. 375 (Minn., 1944); United States 
v. McGlone, 19 F. Supp. 285 (Pa., 1937). 


** Yoder v. United States, 80 F. 2d 665 (C.C.A. roth, 1935). In fact, husband and wife were 
divorced and the privilege thus rendered inoperative by common-law doctrine. See 8 Wigmore 
§ 2237 (1940). But the court chose not to rely on this ground, clearly indicating it would have 
reached the same result had divorce never taken place. 


*1 79 F. ad 561 (C.C.A. 3d, 1935). ** 168 F. ad 281 (C.C.A. 6th, 1948). 
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States, decided forty years before the Funk case and holding a wife incom- 
petent as a witness against her husband; the court felt compelled to accept the 
opinion of the Supreme Court in the Graves case as the correct criterion of the 
law. It would await a decision “‘in the light of reason and experience” by that 
Court that it is desirable to remove the privilege before it would so hold. 

But it is in the Walker case that the difficulties in applying the Funk doctrine 
are most vividly disclosed. Judge Hand would abolish the privilege in the federal 
courts only after such abolition has been generally accepted by the various 
states. The Funk case and its acknowledged precedent, the Rosen case, had 
overturned the old rule only where it had been already condemned by the great 
weight of state authority.** Looking more to what the Funk court did than to 
what it said, the guide became not so much the “reason” which could be sum- 
moned to the defense or attack of the privilege, but rather that “reason” which 
would be demonstrated by a consensus of state action in overthrowing the 
privilege. With only a minority having abandoned the marital privilege,” it was 
to remain part of the federal law of criminal evidence. 

Judge Clark, on the other hand, found in the Funk doctrine the power to 
“discover anew a rational rule.” The “reason and experience” of a veteran judge 
and thoughtful critics would look to the policy behind the privilege and that 
behind its exception of “necessity.” The arguments against retention of the 
privilege are well-known: the mere fact that it is applied to the husband-wife 
relationship, yet not to the other intimate family relationships, indicates an 
illogical basis ;#* and the doing of justice through admission of relevant testimony 
must outweigh any feelings of “natural repugnance” which may be felt when 
one spouse testifies against the other.s3 Perhaps the.most cogent reason of all is 
that the privilege in no way serves to protect marital harmony, inasmuch as it is 
ordinarily invoked only when one spouse desires to testify against the other, and 
where, presumably, the marriage is already on the rocks.34 This consideration 
argues as well for the extension of the exception of “necessity,”’s and, perhaps 
because the privilege does find some support in logic** and may have consider- 

9 150 U.S. 118 (1893). 

3° See 2 Wigmore, Evidence §§ 602, 524, 488 (1940). 

# See 8 Wigmore, Evidence § 2245 (1940); 2 Wigmore, Evidence § 488 (1940). The privi- 

lege is apparently abolished in eight states. 


» Hutchins and Slesinger, Some Observations on the Law of Evidence: Family Relations, 
13 Minn. L. Rev. 675, 677 (1929). 


33 8 Wigmore, Evidence § 2228 (1940). 

34 Ibid. See A.L.I. Model Code of Evidence, Rules 214, 215, and 344 (1942). 

35 8 Wigmore, Evidence § 2239 (1940). ; 

3 There is always possibility of reconciliation which might be lost if hostile testimony is 
admitted. Hand’s argument is that courts are incapable of inquiring into the existing strength 
of the marital relationship—that divorce is the only test. Clark contends that the existing 
condition of the relationship is easily discerned by the trial judge. United States v. Walker, 


note 2 supra, at 568, 569. See also Hutchins and Slesinger, op. cit. supra note 32, at 683-86, 
indicating the large measure of ambivalence that exists between spouses. 
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able public acceptance,’ Judge Clark devoted most of his opinion to advocating 
an extension of the “necessity” exception to the case where the wife, though not 
the prosecutrix, wishes to appear as a corroborative witness.** But it is clear 
that, rather than merely limiting the privilege, he would have preferred to use 
the Funk rule as a means of abolishing it altogether. 

It is on grounds such as these that Clark’s dissent rests. The argument ob- 
tains no support in traditional application of the common-law rules; it is unsup- 
ported by precedent; it is an argument which may be tolerated only as an in- 
terpretation of common-law principles in the light of “reason and experience,” 
and was as such, offered as an ‘application of the Funk doctrine. 

The opinions of Judges Clark and Hand represent the polar views as to the 


3? The fact that the privilege has survived through centuries suggests that all reason is 
not against it. The reason behind it is moral, and morals frequently are only dimly seen. Wig- 
more discerned it when he found a “natural repugnance in all fair-minded men,” but he dis- 
missed it too easily as “sentiment.” Morality, in truth, resides not in the general but in the 
specific proposition. The true moral rule is not “Thou shall not kill” but “Thou shall not kill— 
except in self defense, in war, etc.” So morality says: “The wrong-doer shall be punished— 
except by means of his wife.” This public “dispensing” of justice is by no means rare; it finds 
similar expression in the distaste felt by the public towards the squealer and the stool pigeon. 
When it is realized that the trust reposed in the marriage relation is elsewhere unequaled, it is 
seen why our morals are intolerant of a wife’s testimony against her husband. Betrayal of this 
trust (and it is small matter whether broken by testimony as to “confidential communications” 
or noncommunicative acts learned of by virtue of the relation) is indeed morally reprehensible. 
The law too, is a moral force, and what it sanctions it raises in value. The institution of mar- 
ee en ae eee 
relation. And it is not true that the law of evidence has no existence outside of the courts 
(Hutchins and Slesinger, op. cit. ov note 32), for of all rules, at least this one—that a 
woman may not testify against her husband—is part of the public’s understanding. The 
ancient lament of the luckless Lord Audley yet rings in the ear of man: “Woe to that man, 
whose Wife should be a Witness against him!” Lord Audley’s Trial, 3 How. St. Tr. 401, 415 
(1631). 


3* Clark notes that in neither the Yoder nor Brunner cases was the wife the complaining 
witness, yet the point was never pressed. Walker v. United States, note 2 supra, at 569 n. 2. 
But it is also noteworthy that in neither case had the wife been the victim of harm at her 
husband’s hands. For this reason then, there would be no attempt to bring in the wife’s 
testimony under the exception of necessity. The concept of “necessity” indeed proves trouble- 
some when brought into focus. If it is to arise whenever deemed necessary to obtain sufficient 
evidence for the prosecution of the case, then clearly it may destroy the marital privilege 
whether the wife is the complainant or merely a corroborative witness. Such wide application 
is desired by Clark as an alternative to outright revocation. In fact, such an extension would 
appear to be a substantial revocation of the privilege. Wigmore, op. cit. supra note 33, sug- 
gests an interpretation of the exception from which Clark also argues: the exception arises 
where the reason for the privilege ceases. That is, the common law found the exception of neces- 
sity in cases of personal injuries by the husband upon the wife—where marital harmony must 
have dissolved. There being no reason for the privilege, an exception was invoked. This analysis, 
though logical in Wigmore’s view of the privilege, ignores the natural meaning of the word 
“necessity” as well as its apparent common-law meaning. Wigmore finds the necessity to be 
“that necessity to avoid that extreme injustice to the excluded spouse which would ensue 
upon an undeviating enforcement of the rule.” On this view of the exception, it would seem 
that where the wife is not the complainant there can be no extreme injustice to her. It is 
assumed that she has a remedy in her own right for any harm caused her by her husband 
through invocation of the exception of “necessity.” The exception is discussed in Shores v. 
United States, 174 F. ad 838, 839 (C.A. 8th, 1949). 
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sources from which the “reason and experience”’ of the Funk doctrine are to be 
drawn. But in addition there are other sources to which the federal courts could 
look in their efforts to comply with the Funk directive. Thus they might rely on 
the modernized law of the state wherein they sit.2* But perhaps because of the 
liberation from the law of the home state afforded by the Funk case itself, the 
courts have been reluctant thus to restrict themselves.** Another limiting view 
might be to look only to federal decisions. In this connection, the Wolfle court 
said: “[C]ommon law principles as interpreted and applied by the federal courts 
in the light of reason and experience” were to govern.“ There are indications 
here that a federal law was envisioned with the federal courts looking to each 
other for the modern rule. But since the body of federal decisions contain only 
the old common-law rules, the courts are forced to look elsewhere if they are to 
establish a modern rule.“ With the impracticality of these alternatives appar- 
ent, the realistic choice can only be between Clark’s liberal view and Hand’s 
restrictive one. From the first will spring arguments fed by logic, text-writers, 
minority jurisdictions, and (what may contain all these) the individual court’s 
own reason and experience; from the second will grow arguments resting on the 
collective “reason and experience” of the states. 

It is clear that Judge Clark is ready to sacrifice the objectives of uniformity 
and certainty to the end that modernization may be achieved. Whether uni- 
formity and certainty in the rules of evidence are goals of prime importance is 
an open question.*} It is at least as doubtful whether rapid modernization is 
worthwhile if it entails an extended period of uncertainty and confusion. In any 
event, the expressed reluctance of the Supreme Court to grant certiorari on evi- 


39In practice, such a method might well produce modernization although uniformity 
among the circuits would be inconceivable. Prior to the Funk decision, Leach advocated con- 
formity to current state law. See Leach, op. cit. supra note 16. 


4° See United States v. Montgomery, 126 F. 2d 151 (C.C.A. 3d, 1941); Coile v. United 
States, 100 F. 2d 806 (C.C.A. sth, 1939); Lucks v. United States, roo F. ad 908 (C.C.A. sth, 


1939); United States v. Williams, 55 F. Supp. 375 (Minn., 1944); Valli v. United States, 94 F. 
ad 687 (C.C.A. rst, 1938). 


# Wolfle v. United States, 291 U.S. 7, 12 (1934). 


# See Melaragno v. United States, 88 F. ad 264 (C.C.A. 3d, 1937); United States v. Gonella 
103 F. 2d 123 (C.C.A. 3d, 1939); Smith v. United States, 106 F. ad 726 (C.C.A. 4th, 1939); 
Ex Parte United States, 101 F. ad 870 (C.C.A. 7th, 1939). 


43 While the arguments on behalf of the marital privilege assume the contrary, it may be 
forcefully argued that individuals do not govern their conduct by evidentiary rules. And it may 
be contended that once the court of appeals for a particular circuit has decided an evidence 
question, sufficient certainty among the lower courts of that circuit will result. On the other 
hand, it appears desirable to afford, on the same state of facts, conviction or acquittal in one 
circuit as well as another. See Holtzoff, Reform of Federal Criminal Procedure, 12 Geo. Wash. 
L. Rev. 119 (1944); Holtzoff, Codification of Federal Criminal Procedure, 4 F.R.D. 275, 282 
(1945); Vanderbilt, New Rules of Federal Criminal Procedure, 29 A.B.A.J. 376 (1943). 
Moreover, a uniform body of federal law may well serve to stimulate uniformity among the 
several states. The process of modernization inevitably involves frequent change in the rules 
of law, but all changes are not necessarily improvements. 
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dentiary questions“ might appear to have all but destroyed the hope of sub- 
stantial uniformity in the federal courts unless the circuits should voluntarily 
adopt Hand’s view of the Funk mandate. 

Under Hand’s interpretation of the Funk case, the movement towards mod- 
ernization would admittedly be slowed. And one may question whether the 
criterion of the general abolition by the states of the privilege in fact offers a 
more precise directive than do “reason and experience.” Ambiguity resides in 
“general abolition.” Courts will differ as to whether an overwhelming majority 
of the states, a bare majority of the states, or a minority group composed of the 
most important or most populous states, will be sufficient. And for some evi- 
dentiary questions, e.g., res gestae, it may even be difficult to determine what the 
rule is in any particular state. Finally one may doubt whether a federal court, 
faced with the question, will completely ignore the action that has been taken 
by the other federal circuits. 

Whatever potential difficulties it may contain, Judge Hand’s proffered in- 
terpretation of the Funk doctrine undeniably does confine to a relatively narrow 
area the sources which may be consulted in the search for “reason and experi- 
ence.” If this approach were generally adopted in the federal courts, it is un- 
likely that the sharp conflict among the circuits, exemplified by the status of the 
marital privilege, would long continue to exist. There can be no rule better 
designed to generate difference than one authorizing courts to rely on their own 
reason and experience. 

While a modern uniform federal law of criminal evidence has come to be ac- 
cepted as the goal of the Funk doctrine, it is only too apparent that this goal will 
not easily be reached. As the lower courts await their “federal law,” they are at 
the same time placing it beyond their reach. The Supreme Court itself, in decid- 
ing an evidentiary problem, has indicated grave reluctance to place moderniza- 
tion above considerations of certainty. In Michelson v. United States“ that 
Court said: “(T}he present suggestion is that we adopt for all federal courts a 
new rule as to cross-examination about prior arrest, adhered to by the courts of 
only one state and rejected elsewhere. The confusion and error it would engender 
would seem too heavy a price to pay for an almost imperceptible logical im- 
provement, if any, in a system which is justified, if at all, by accumulated judi- 
cial experience rather than abstract logic.” The common-law rule may justi- 
fiably live on, though “‘reason”’ insists it should not. 


44 Michelson v. United States, 335 U.S. 469, 486-87 (1948). 

4s Hand himself appears to consider other federal decisions. See United States v. Walker, 
note 2 supra, at 568. 

# See Michelson v. United States, note 44 supra. It should be further noted that in Griffin 
v. United States, 336 U.S. 704, 714 (1948), Justice Frankfurter, in explaining the distinction 
between the law applicable in federal courts generally and that applicable in the District of 
Columbia, asserted: “The federal courts have held that one spouse cannot testify against 
the other unless the defendant spouse waives the privilege. . . Since this court in the Funk 
case left open the question whether the rule should be changed, . . . it presumably is still the 
‘federal rule’ for the lower courts.” 


47 335 U.S. 469, 486-87 (1948). 
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COLLECTIVE BARGAINING, GRIEVANCE ADJUSTMENT, 
AND THE RIVAL UNION 


A recent decision by the Court of Appeals for the Second Circuit raises seri- 
ous problems in the interpretation of the amended National Labor Relations 
Act,’ for it suggests not only that major inroads have been made into the scope 
of collective bargaining, but also that inter-union rivalry in the employment 
relationship may now remain a problem even after certification of a collective 
bargaining representative. Judge Learned Hand, in Douds ». Local 1250,’ has 
interpreted the amended proviso to Section 9(a) of the Act as obliterating the 
distinction between “grievances” and “other disputes.” This interpretation 
creates uncertainty as to the rights under the Act of both the certified represent- 
ative and the individual employee. First, it raises the problem of whether, be- 
fore the adoption of a collective contract, any subject now lends itself exclusive- 
ly to the process of collective bargaining. The court’s interpretation, moreover, 
suggests that the certified representative, by providing for the settlement of 
every kind of dispute in the collective contract, might be able to nullify the 
right of individual employees to adjust separately any claim with their em- 
ployer. Finally, in permitting a rival union to represent employees in the ad- 
justment of a grievance, the decision suggests that the rights of both the cer- 
tified representative and the employer have been seriously diminished. To ex- 
amine the import which the case may have on future labor relations, it would 
be well to state briefly the concepts of collective bargaining and grievance ad- 
justment as they have heretofore been known. 

The principle of collective bargaining, as expressed in Sections 8(5) and 9(a) 
of the Wagner Act, requires that employers shall be under a duty to bargain 
exclusively with a properly designated representative of their employees with 
respect to “rates of pay, wages, hours of employment, or other general condi- 
tions of employment.” Once a representative has been elected and certified, 
it appears that the employer is under an affirmative duty to bargain collective- 
ly with respect to almost any problem which the representative may raise,* 

* 49 Stat. 449 (1935), 29 U.S.C.A. § 151 (Supp. 1947); as amended, 61 Stat. 136 (1947), 
ag U.S.C.A. § 151 (Supp. 1949). 

* 173 F. ad 764 (C.A. ad, 1949). 

3 Section 8(d) of the amended Act defines collective bargaining as “the performance of the 
mutual obligation of the employer and the representative of the employees to meet at reason- 
able times and confer in good faith with respect to wages, hours, and other terms and condi- 
tions of employment.” In NLRB v. Sands Mig. Co., 306 U.S. 332, 342 (1939), it was said that 
the congressional purpose of the Wagner Act was “to compel employers to bargain collectively 
with their employees to the end that employment contracts binding on both parties shall be 


made.” See 16 Univ. Chi. L. Rev. 568 (1949), noting Inland Steel Co. v. NLRB, 170 F. 2d 247 
(C.A. 7th, 1948). 


4 Subjects concerning which employers have been found under a duty to bargain include 
(1) retirement plans: Inland Steel Co. v. NLRB, 170 F. 2d 247 (C.A. 7th, 1948); (2) merit in- 
creases: NLRB v. J. H. Allison & Co., 165 F. 2d 766 (C.C.A. 6th, 1948); (3) Sunday and holiday 
provisions: Singer Mfg. Co., 24 N-L.R.B. 444 (1940), enforced as mod. 119 F. 2d 131 (C.C.A. 
7th, 1941); (4) health and welfare plans: Glenn L. Martin Co., 16 L.R.R.M. 1611 (1945); 





534 THE UNIVERSITY OF CHICAGO LAW REVIEW 


and, at the same time, is under a negative duty to make no contract with his 
employees except through that representative.‘ 

Section 9(a) of the original Act contained a proviso which reserved to indi- 
vidual employees or groups of employees ‘‘the right at any time to present griev- 
ances to their employer.” The National Labor Relations Board interpreted this 
proviso as reserving only the right to lay grievances before the employer and 
insisted that adjustments could be made only through negotiation with the bar- 
gaining representative.‘ The courts, however, did not agree with this interpreta- 
tion. In NLRB v. Union Pacific Stages,’ the Court of Appeals for the Ninth 
Circuit set aside an order of the Board which had found an employer guilty of 
an unfair labor practice in separately settling a grievance over back pay after 
the certified union had been called in and was attempting to negotiate an ad- 
justment. The same court later held, in NLRB v. North American Aviation,* 
that an employer could not be ordered to cease the separate hearing and adjust- 
ment of his employees’ grievances even though a complete grievance procedure 
had been established by the existing collective agreement.* As a result of these 
interpretations, it was seen that practical differences might result from the se- 
lection of the appropriate procedure for settling disputes. It therefore became 
necessary to draw a meaningful distinction between those demands which had 
to be bargained exclusively with the certified representative in accordance with 
Section 8(5) and those demands which, as “grievances” within the meaning of 
the proviso to Section 9({a), could be settled with the aggrieved employee. 


(5) union security: National Licorice Co., 7 N.L.R.B. 537 (1938), enforced as mod. 309 U.S. 
350 (1940). 

$ Medo Photo Supply Corp. v. NLRB, 321 U.S. 678 (1944); NLRB v. Highland Shoe, Inc., 
119 F. ad 218 (C.C.A. rst, 1941); Humble Oil & Refining Co. v. NLRB, 113 F. 2d 85 (C.C.A. 
sth, 1940). 

The employer is also denied the right to take unilateral action affecting general conditions 
of employment once certification has been granted. May Department Stores Co. v. NLRB, 
326 U.S. 376 (1945); NLRB v. Sands Mfg. Co., 306 U.S. 332 (1939); General Motors Corp., 
59 N.L.R.B. 1143 (1944), enforced General Motors Corp. v. NLRB, 150 F. 2d 201 (C.C.A. 
3d, 1945). 

6 U.S. Automatic Corporation, 57 N.L.R.B. 124 (1944); Hughes Tool Co., 56 N.L.R.B. 
981 (1944), enforced as mod. 147 F. 2d 69 (C.C.A. sth, 1945); cf. Arundel Corporation, 59 
N.L.R.B. 505 (1944). This interpretation was apparently consistent with the congressional intent 
at the time of the adoption of the Wagner Act. See Hearings before Committee on Labor on 
H.R. 6288, 74th Cong. rst Sess., at 211 (1935) (proviso should “go no further” than to provide 
individuals with the right to “present” grievances) ; Hearings before Committee on Education 
and Labor on S. 1958, 74th Cong. rst Sess., at 321 (1935) (statement that individual grievances 
must be turned over to majority representative for adjustment); Weyand, Majority Rule in 
Collective Bargaining, 45 Col. L. Rev. 556, 568-9 (1945). 

799 F. ad 153 (C.C.A. oth, 1938). 

* 136 F. 2d 898 (C.C.A. oth, 1943), noted in 44 Col. L. Rev. 97 (1944). 


* Despite the holding of the North American Aviation case, however, the Board’s General 
Counsel continued to interpret the proviso as reserving only the right of employees to be pres- 
ent at every stage of the grievance procedure while the certified representative was to be per- 
mitted to negotiate. 12 L.R.R.M. 2241 (1943). 
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This problem was squarely presented to the Court of Appeals for the Fifth 
Circuit in Hughes Tool Co. v. NLRB.** There the court set aside an order by the 
Board that the employer cease and desist from adjusting grievances with any- 
one but the certified union, but enforced an order that he notify the union so ~ 
that it could be present at the grievance adjustment and thus protect its rights 
under the existing agreement. The opinion carefully distinguished between 
grievances and matters appropriate to collective bargaining." Where a grievance 
involves “only some question of fact or conduct peculiar to the employee, not 
affecting the unit,’’ the court said that the employer is not obliged to negotiate 
with the representative. Regardless of whether the particular claim is a griev- 
ance, however, if it raises “‘a question of the meaning of the contract, or pre- 
sent{s] a situation not covered by the contract touching which an agreement 
ought to be made . . . it is plain that the representative ought to participate, for 
bargaining, rather than mere decision on a case according to the contract, is 
involved.”” 

The Taft-Hartley Act made no changes in the provisions of Section 8(5) of 
the Act, but the proviso to Section 9(a), reserving the right of individual em- 
ployees or groups of employees to present grievances, was amended by the ad- 
dition of the following terms: 

..and to have such grievances adjusted, without the intervention of the bargaining 
representative, as long as the adjustment is not inconsistent with the terms of a col- 
lective-bargaining agreement or contract then in effect; Provided further, That the bar- 
gaining representative has been given opportunity to be present at such adjustment." 


Tt will be seen that these words might be read as establishing a grievance 
procedure not materially different from that suggested by the Fifth Circuit’s 
interpretation of the old Act."¢ An entirely different interpretation has been 

2° 147 F. ad 69 (C.C.A. sth, 1945), noted in 44 Mich. L. Rev. 320 (1945). 


= “{C)ollective bargaining in respect to rates of pay, wages, hours of employment and other 
Sgn daa ednae ee employment for everyone in 
the unit, is distinguished from ‘grievances,’ which are usually the claims of individuals or 
small groups that their rights under the collective bargain have not been respected.” 
Hughes Tool Co. v. NLRB, 147 F. ad 69, 72. (C.C.A. sth, 1945). A similar distinction was 
drawn a Supreme Court in Elgin, Joliet & Eastern Ry. Co. v. Burley, 325 U.S. 711, 
723 (1945). 


™* Hughes Tool Co. v. NLRB, 147 F. 2d 79, 72 (C.C.A. sth, 1945). 
"3 61 Stat. 143 (1947), 29 U.S.C.A. § 159(a) (Supp. 1949). 


"Thus the amended proviso, like the Hughes Too! Co. interpretation, might permit 

separate adjustment of personal claims not covered by an existing contract. Unlike that inter- 

separate adjustment of such claims even 

Siieeeeht oh tid Gs Gb Wadlatinke aiaihe s var loiees 

sistent with that agreement. But see Individual Employee Grievances under the Wagner and 

Taft-Hartley Acts, [1949] Wis. L. Rev. 154. Of three possible interpretations of the proviso’s 

ambiguous » Professor Cox favors one which would permit separate adjustment but 

require that the representative later be called in to express his views and carry the grievance 

tron nentemeere se. nese eager petty Some Aspects of the 
Labor Management Relations Act, 1947, 61 Harv. L. Rev. 274, 303 (1948). 
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made in Douds v. Local 1250,'5 however. In that case the NLRB had certified 
an AFL union as exclusive bargaining representative for all the employees in the 
unit, and Local 1250 had been enjoined from engaging in, or inducing others to 
engage in, a strike for the purpose of obtaining recognition as bargaining repre- 
sentative for any of the employees. After certification but before the adoption 
of a collective contract, Local 1250 picketed the employer’s establishment in 
protest against his refusal to deal with it regarding the reinstatement of fifty- 
one of its members who had been discharged for previous strike activity.** This 
picketing was found to be in violation of the injunction. In setting aside an or- 
der imposing fines for that violation, the court held that Section 8(b) (4) (c), de- 
fining unfair union practices,’? must be read consistently with the other provi- 
sions of the Act. An injunction issued to prevent the violation of that section 
should not, therefore, be held to include the activities of Local 1250 so long as 
the question of reinstatement of discharged employees was a “grievance” 
which the employer could have adjusted with the Local. The demand for rein- 
statement was held to be such a grievance because the amendment to the Sec- 
tion 9(a) proviso had eliminated the old distinction between “grievances” and 
matters appropriate to collective bargaining. Employees may now separately 
settle any dispute, continued the court, so long as its adjustment does not con- 
flict with an existing collective agreement. Since no agreement was in effect at 
the time of the Local’s demand for recognition, it was held that the adjustment 
of a dispute over reinstatement could not be inconsistent with any agreement 
and could therefore be separately made."* 


Tn finding that the old distinction between grievances and other disputes had 
been eliminated,’® Judge Hand interpreted the amendment to the Section 9(a) 
proviso as having given to the bargaining representative a “paramount author- 


*5 Note 2 supra. 

*6 Local 1250, formerly the certified union, had struck in protest against the Board’s ruling 
that it could not participate in a new election because of the refusal of its officers to file non- 
Communist affidavits. The employer offered to take back the discharged employees without 
loss of seniority, but not until new vacancies were opened. 


17 That section prohibits strikes for the purpose of obtaining recognition as representative 
of the employees in a unit while the certification of another is in effect. It was apparently in- 
tended to forbid only those strikes “in which one union is certified by the National Labor 
Relations Board and another union strikes against the decision of the . . . Board.” Remarks 
of Senator Taft, 93 Cong. Rec. 3838 (1947). Injunctions to prevent the violation of Section 8(b) 
are authorized by Section 1o(1) of the Act. 


** Under the old Act it was an unfair labor practice for an employer to refuse to bargain 
with the representative with respect to reinstatement. NLRB v. Bachelder, 120 F. 2d 574 
(C.C.A. 7th, 1941); Washougal Woolen Mills, 23 N.L.R.B. 1 (1940); National Licorice Co., 
7 N.L.R.B. 537 (1938). 


*» Any necessity for making such a distinction disappeared “as soon as the authority of the 
certified agent was made expressly paramount. It then became the natural 
that those ‘grievances’ which could be ‘adjusted’ comprised all disputes which could be cov- 
ered in a collective agreement; and that meant every kind of dispute, for all disputes can be 
covered by a collective agreement.” 173 F. 2d 764, 769 (C.A. 2d, 1949). 
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ity” which he did not before possess. This paramount authority was said to 
stem from the express provision that separate grievance adjustments must not 
conflict with an existing collective agreement. It consists, said the court, of the 
representative’s power either to provide for future disputes in the collective 
contract or “to take over the ‘adjustment’ of any ‘grievance,’ whether it has 
been already ‘adjusted,’ or is in process of ‘adjustment,’ and by including it in 
a collective agreement with the employer, finally to dispose of it.’’** Such au- 
thority is said to eliminate the need for any distinction between “grievances” 
and matters appropriate to collective bargaining, for until a collective agree- 
ment is made there is nothing with which grievance adjustments can conflict, 
and once such an agreement is in effect, any conflict on matters covered by that 
agreement is resolved in favor of the agreement. Thus the court interprets the 
Act as investing the certified representative with no more than the authority to 
contract for all the employees in the unit, for “until he chooses to contract, and 
insofar as his contract leaves open any point in dispute, present or future, the 
employees retain their common-law right to bargain for themselves, singly or 
collectively.”’™ 

Tt is revealing to compare the legislative history of the amendment of the 
Section 9(a) proviso with Judge Hand’s conclusion that it has invested the bar- 
gaining representative with paramount authority which he did not before pos- 
sess. The Senate Report indicates that Congress intended not to increase the 
rights of the bargaining representative, but rather to give concrete expression 
to a limitation upon that right. The words added by the amendment secured 


the right of employees separately to adjust grievances with their employer, a 
right which was to exist independently of any right possessed by the bargaining 
representative.” An exception was made to this right, however, where the pro- 
posed adjustment would conflict with an existing collective agreement. Accord- 
ing to Judge Hand, it is this exception which has invested the representative 
with paramount authority, yet it is an exception which, while not expressed , 
was read into the Wagner Act even by the courts most anxious to preserve the 


* Ibid. This description of the bargaining representative’s powers, while not necessary to 
the holding of the case, leaves unanswered a number of questions as to how far Judge Hand 
would go in permitting interference with the right of separate ores adjustment. What 
would be the effect of a contractual provision req uiring negotiation with the representative 
with respect to “all disputes arising out of the ¢ employment relationship”? How does one 
“adjust” a grievance which has already been “adjusted”? Does the representative’s power 
extend to settlements already made or does it only permit him to cancel settlements which 
set employment conditions for the future? And what of an adjustment made or proposed 
which is not inconsistent with the existing contract? 


* 173 F. ad 764, 769 (C.A. ad, 1949). 


™ Senate Report 105, 8oth Cong. rst Sess., at 24 (1947). The Board is criticized for 
having “given full effect” in the past to the proviso and the amendment is said to make i 
Riamelrsagodemaetal ey wipe gad g-sicaryriomts-; gov ng tbeod a get 
oon representative.” See also House Report 245 on H.R. 3020, 8oth Cong. 2d 

1947). 
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independent right of separate grievance adjustment.” Since the distinction be- 
tween grievances and other disputes was considered fundamental while the ex- 
ception was implicit in the old Act, it is strange indeed to conclude that the 
necessity for the distinction has been ended by making the exception express. 

Moreover, it is by no means clear that the bargaining representative has so 
much authority as Judge Hand seems to think. To say that the representative 
can completely bar separate adjustment of personal disputes arising in the fu- 
ture would seem to contradict the terms and spirit of the proviso.** Doubts as 
to his authority to bar individual adjustments of existing personal ‘claims are 
raised by a Supreme Court interpretation of the Railway Labor Act.* As to his 
power to “cancel” individual adjustments, it is true that under the old Act he 
could cancel employee contracts concerning future wages, hours, and general 
conditions of employment,” but in the Local 1250 case this power probably could 
not be exercised by the bargaining representative. Thus if Local 1250 had been 
able to “adjust” its “grievance” by having the fifty-one members reinstated, 
it might be an unfair labor practice for the representative to attempt to “cancel” 
that adjustment by having them discharged for any reason other than their 
failure to tender the uniform dues and initiation fee.”” 

Even more important is Judge Hand’s interpretation of the effect of the Act 
on all disputes arising before a collective agreement is made and on all disputes 
not provided for in an existing agreement. He asserts that with respect to such 
disputes mere certification does not create an obligation on the employer to bar- 
gain exclusively with the statutory representative, nor does it end his common- 
law right to contract with individual employees. Such an interpretation is a 
virtual nullification of the most important provisions of the Act. The statutory 
right of exclusive representation is of limited value in respect to any question 
already provided for in an existing contract;** it is of the utmost importance, 
however, in obtaining recognition for negotiating that contract or for adjusting 

*3 It should be remembered that the representative’s “paramount authority” as seen by the 
Courts of Appeals for the Fifth and Ninth Circuits was derived, not from the implicit require- 


ment of consistency with the existing agreement, but rather from the provisions of Sections 
8(5) and o(a). 


*4 See Olverson, Collective Bargaining and the Taft-Hartley Labor Act, 33 Va. L. Rev. 549, 
$71 (1947). The Court of Appeals for the Ninth Circuit had earlier suggested, by way of 
dictum, that the rights reserved by the proviso could not be nullified by incorporating every 
possible dispute into the collective agreement. NLRB v. North American Aviation, 136 F. 
ad 898, 899 (C.C.A. oth, 1943). In this respect, Judge Hand’s interpretation is similar to the 
Board’s position in U.S. Automatic Corp., 57 N.L.R.B. 124 (1944). 


*8 Elgin, Joliet & Eastern Ry. Co. v. Burley, 325 U.S. 711 (1945), holding that the bargain- 
ing representative did not have the authority to adjust individual grievances. 

#6 J. I. Case Co. v. NLRB, 321 U.S. 332 (1944). 

*7 Section 8(b)(2) of the amended Act makes it an unfair labor practice for a union to cause 
an employer to discriminate against an employee with respect to whom union membership 
has been denied for any reason other than his failure to tender the periodic dues and uniform 
initiation fee. 

** The same right would presumably be available to any union which had obtained such a 
contract with the employer without the aid of the statute. / 
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disputes for which provision has not been made.’ Sections 8(5) and 9(a) of the 
Act, which impose on employers the duty to bargain exclusively with the certi- 
fied representative on matters affecting the basic employment relationship, 
cannot be made to depend on the existence or nonexistence of a collective con- 
tract if the principle of collective bargaining is to be preserved. In thus limiting 
the application of those sections, Judge Hand has threatened the principles 
which both the Wagner and Taft-Hartley Acts were designed to promote. The 
congressional purpose of encouraging collective bargaining and promoting 
stable employment relationships is not achieved by his interpretation.*° 

The Local 1250 case also decided the separate question of whether a rival 
union might represent a group of employees in the adjustment of grievances. 
While nothing in the original Act expressly prohibited such representation, it 
had been held that while an employee “may ask an experienced friend to assist 
him,” he “cannot present grievances through any union except the [bargaining] 
representative.” That holding had been based partly on the fear that permit- 
ting a rival union to negotiate with the employer would result in the kind of 
inter-union strife which the Act was designed to prevent. Importance was also 
attached to the fact that, in adopting the proviso to Section 9(a), Congress con- 
sidered and rejected the addition of the words “through representatives of their 
own choosing.” 

Judge Hand has held that any necessity for barring grievance adjustments 
by rival unions was ended when the proviso to Section 9(a) was amended. By 
ending the possibility of conflict between grievance adjustments and the col- 
lective agreement, that amendment is said to have ended the threat of possible 
conflict between rival unions.*? Grievance negotiations, as the court points out, 


29 “(T]he important principle is that the union has the power to exclude all changes unless it 
is given the opportunity to bargain in respect thereto. Only if the statutory representative is 
accorded by law the power to preempt the field as against all individuals or groups . . . can 
collective bargaining be protected.” Weyand, op. cit. supra note 6, at 573. 


3° Section 1 of both the original and amended Acts declares it to be the policy of the United 
States to encourage “the practice and procedure of collective bargaining” and to protect “the 
exercise by workers of full freedom of association, self-organization, and designation of - 
sentatives of their own choosing, for the purpose of negotiating the terms and conditions of 
their employment or other mutual aid or protection.” See also 34 Corn. L. Rev. 655 (1949), 
noting the Local 1250 case, at 658. 


#* Hughes Tool Co. v. NLRB, 147 F. 2d 69, 73 (C.C.A. sth, 1945); cf. Gulf State Utilities 
Co., 42 N.L.R.B. 988 (1942). 


» The use of this phrase in the Railway Labor Act led the courts to conclude that @ rival 


union could represent employees in grievance session. Elgin, Joliet & Eastern Ry. Co. v. 
Burley, 325 U.S. 711 (1945). See also 40 Ops. Att’y Gen. 494 (1946). 


33 This argument becomes unconvincing when it is remembered that the Court of Appeals 
for the Fifth Circuit, while barring the rival union, had also made conflict between grievance 
adjustments and the collective contract virtually impossible by requiring negotiations with the 
representative where the adjustment involved an interpretation of that contract. The same 
thing can be said of the court’s further argument that the necessity of barring rival unions 
disappeared when the representative was given the opportunity to be present at any griev- 
ance adjustment, for this right was also implied from the old Act. Hughes Tool Co. v. NLRB, 
147 F. ad 69 (C.C.A. sth, 1945). 
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require a degree of proficiency and training not possessed by the ordinary em- 
ployee. It was therefore held to be inconceivable that Congress, having given 
employees the express right to adjust grievances without the intervention of 
Pe tnapebting sepeeentetinn, would deny chest the best: sind ment expiienced 
representation in that adjustment. 

Exclusive representation in the handling of grievances has long been one of 
the most valued rights of unions, for not only is the adjustment of any griev- 
ance likely to have some effect on the working unit as a whole,*4 but it is also 
likely to produce the kind of immediate rewards for the aggrieved employee 
which will win his gratitude and future support. It was therefore natural that 
even under the limited interpretation of grievance adjustment, a certified union 
might strongly object to participation by its greatest rival in such negotiations. 
But under the rationale of the Court of Appeals for the Second Circuit, where 
disputes going to the root of the employment relationship have become proper 
subject matter for such grievance adjustment, it would seem that the objections 
of the certified union would be doubly strong. To permit a rival union to negoti- 
ate with respect to wages, hours, and general conditions of employment is to 
permit the kind of union rivalry which is so destructive to sound industrial re- 
lations. Competition between unions for the support of employees is necessary 
to representative unionism, but it has no place at the bargining table. 

As for the employer, it might be argued that the Local 1250 decision will be a 
benefit because of his new opportunity to “play off” one union against another. 
But at the same time he will lose a large measure of the protection against 

strikes by minority unions which he might have had by virtue of 


Section 8(b) (4) (c) of the Act.*5 In a like manner, he will also lose the stability 
and security which could have been offered by the certified union under the 
Hughes Tool Co. decision.* 


FREE SPEECH vs. THE FAIR TRIAL IN THE ENGLISH AND 
AMERICAN LAW OF CONTEMPT BY PUBLICATION 


The contrast is striking between the English law of contempt by publication," 
which is both clear and consistently enforced, and the heterogeneous law and 


34 Even the adjustment of the most personal grievance is likely to set a precedent for the 
established working conditions of the future. See Settling Plant Grievances, Div. of Labor 
Standards, Bulletin No. 60, at 37-38 (U.S. Dept. of Labor, 1943). 

35 See 63 Harv. L. Rev. 361, 362 (1949), noting the Local 1250 case. 


36It is well recognized that the employer usually gains, by virtue of collective bargaining, 
certain stability of wages, security against work stoppages, and the promise of a constant 
supply of trained workers. See Williamson and Harris, Trends in Collective Bargaining 
215-17 (1945). 

* The term “publication” is used herein in the broadest sense to include not only newspaper 
articles but also radio broadcasts, Baltimore Radio Show, Inc. v. State, 67 A. 2d 497 (1949), 
cert. den. 70 S. Ct. 252 (1950), conversation, Robinson v. City Court, 185 P. ad 256 (1947), 
posted notices, Butler v. Butler, 13 P.D. 73 (1888), pamphlets, State v. Shumaker, 200 Ind. 
623, 157 N.E. 769, 162 N.E. 441, 163 N.E. 272 (1927), and theatrical exhibits, Rex v.Williams 
and Romney, 2 L.J. (O.S.) 30 (K.B., 1823). 
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practice in America. The English courts very strictly curtail all comment regard- 
ing a pending trial, save only a fair and accurate report of the proceedings. They 
further claim, though seldom exercise, the power to punish abusive attacks upon 
the court even though not designed to influence any particular action. The 
American courts, on the other hand, have shown little diligence in preventing 
irresponsible interference with pending trials.» When they have asserted their 
power, they have done so more to vindicate their dignity than to protect the 
rights of the litigants.3 A few states assert the common-law power to punish for 
insulting and defamatory remarks about the court even though not related toa 
pending action,‘ but the largest number have rejected this exercise of the con- 
tempt power.’ In a few states,‘ and for the federal courts,’ statutes go so far as 
to abolish altogether the court’s power to reach these constructive contempts. 

This diversity in the approach of the English and American courts originates 
from the fact that in this area two cherished principles of Anglo-American law 
conflict—free speech and the fair trial. The English courts give almost complete 
precedence to the importance of preventing even the slightest interference with 
their work.* The American courts, in contrast, place their emphasis on the im- 
portance of untrammeled expression. Constitutional principles of republican 
government and free speech are felt to require at least that the work of judges be 


2 They have frequently been criticized for their laxity. See Taft, Criminology 204 (1942); 
Consensus on Reform of Sensational Reporting, 20 J. Am. Jud. Soc. 83 (1936); Recommenda- 
tions of Special Committee on Ways of Curbing Excessive Publicity in Connection with Crimi- 
nal Trials, 22 A.B.A.J. 79 (1936); Robbins, The Hauptmann Trial in the Light of English 
Criminal Procedure, 21 A.B.A.J. 301 (1935); Perry, The Courts, the Press, and the Public, 
15 J. Am. Jud. Soc. 139 (1932); Garner, Trial by Newspaper, 1 J. Crim. L. 849 (1911); Forrest, 
Trial by Newspaper, 14 Crim. L. Mag. 550 (1892). 


3 See Nelles and King, Contempt by Publication in the United States, 28 Col. L. Rev. 
401, 525, at 545 (1928). The authors found that of fifty-eight contempt convictions to 1928, 
in only fifteen did the publication relate to a case on or near trial before a petit jury, and only 
five of these might have interested the sensational press. Ibid., at 548. 


4 Note 21 infra. 5 Note 9 infra. 


* For example, Ky. Rev. Stat. Ann. (Baldwin, 1943) § 432.240; Pa. Stat. Ann. (Purdon, 
1930) §§ 2041, 2044, 2045; N.Y. Judiciary Law (McKinney, 1948) § 750 (but permits punish- 
ment for false or grossly inaccurate report of proceedings). Some state courts, however, have 
held similar limiting statutes unconstitutional. The leading case is State v. Morrill, 16 Ark. 
384 (1855). For other cases see Nelles and King, op. cit. supra note 3, at 534-36. 


7 Act of March 2, wast, c. 99, 4 Stat. 487, 18 U.S.C.A. §§ 401, 402, 1503. For years the 
federal courts departed f rom the plain meaning of the statute and summarily punished con- 
structive contempts. See Nelles and King, op. cit. supra note 3, at 430, 525. The practice was 
finally ended by the Supreme Court in 1941. Nye v. United States, 313 U.S. 33 (1941). 


* The English rule is stated in such broad terms as, “calculated to prejudice a fair trial,” 
Rex v. Daily Mirror, [1927] 1 K.B. 845, 850; or “calculated to obstruct or interfere with the 
due course of justice.” Reg. v. Gray, [1900] 2 Q.B. 36, 40. Lord Chancellor Hardwicke’s 
often-quoted decision in Read’s and Huggonson’s Case, 2 Atk. 469, 471 (1742), stresses that 
“{t]here cannot be anything of greater consequence, than to keep the streams of justice clear 
and pure, that parties may proceed with safety both to themselves and their characters.” The 
courts have occasionally limited the exercise of the power where the contempt was considered 
merely technical. Reg. v. Payne and Cooper, [1896] 1 Q.B. 577, 581; Hunt v. Clarke, 58 L.J: 
490, 493 (Q.B., 1889). 
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open to unrestrained comment after the particular action has terminated,* and 

at most that the summary and arbitrary power to limit speech be abolished 

altogether.’* Reluctance to curtail discussion even with regard to pending trials 

stems from fear of the power, if not from respect for the rights, of the popular 
m 

Within the last nine years the Supreme Court has placed new emphasis on the 
importance of free speech in its contest with the demands of a fair trial. In 
Bridges v. California," Pennekamp v. Florida," and Craig v. Harney," the Court 
has introduced the clear-and-present-danger test as a constitutional limitation 
on the state’s contempt power. No publication can be restrained unless it creates 
a clear and present danger of the disorderly or unfair administration of justice."s 
This is a “working principle that the substantive evil must be extremely serious 
and the degree of imminence extremely high before utterances can be pun- 
ished.””** 

These three cases today dominate the American law of contempt by publica- 
tion. However, much of their implication remains to be worked out. Courts seek- 
ing to apply the clear-and-present-danger formula must necessarily base their 
conclusions on a careful analysis of the conflicting claims for preserving the 
functions of speech and for protecting the impartiality of the judicial process. 
Such an analysis will be suggested in this note. The study will draw upon rele- 
vant judicial precedent, both English and American. Points will be noted at 
which objective or psychological studies might help to support or correct the 
policy of the law. Lastly, the study willsuggest at each stage the particular form 
in which the clear-and-present-danger test should be stated. 


I 


Comment on the work of a court not related to pending proceedings will 
range from the legal journal’s calm discussion of the merits of a decision to a 
libellous attack upon the integrity of the judge. The English courts declare the 
right to honest criticism of the work of the co but reserve the power to 
punish scandalous attacks upon the court itself."’ This power has been used 

* State v. Coleman, 347 Mo. 1238, 1258, 152 S.W. 2d 640 (1941); State v. Circuit Court of 
Eau Claire County, 97 Wis. 1, 10, 72 N.W. 193, 195 (1897), and cases cited therein. 

t¢ See Nelles and King, op. cit. supra note 3, at 418; editorial, Chicago Daily Tribune, part 1, 
p. 20, col. 1 (Feb. 1, 1950). 

™ See Perry, The Courts, the Press, and the Public, 15 J. Am. Jud. Soc. 139, 142 (1932). 

18 314 U.S. 252 (1941). 

3 328 U.S. 331 (1946). 4 331 U.S. 367 (1947). 

*S Pennekamp v. Florida, 328 U.S. 331, 335 (1946). 

*® Bridges v. California, 314 U.S. 252, 263 (1941). 

"" “Any act done or writing published calculated to bring a Court or a judge of the Court 
into contempt, eee eee eee ee “<mportant qualification,” 
that “(jjudges and Courts are alike open to criticism, and if reasonable argument or expostula- 


tion is offered against any judicial act as contrary to law or the public good, no Court could or 
would treat that as contempt of court.” Reg. v. Gray, [1900] 2 Q.B. 36, 40. 
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infrequently. A Privy Council dictum in 1899 stated that ‘“(clommittals for con- 
tempt of Court by scandalizing the court itself have become obsolete in this 
country,” the courts preferring to leave the matter to “public opinion’”’;"* but a 
case arising the following year’? and a second in 1928*° belie the complete ac- 
curacy of the statement. 

A minority of American states follow the English rule in proclaiming the 
power to punish an abuse of the court even though not related to any pending 
proceeding. Contempt of court is sometimes simply defined as any publication 
which speaks of the court contemptuously.” In practice the power is employed 
more frequently in America than in England, however. The probable explana- 
tion for this result is not that the English judges are less willing to suppress at- 
tack, but that they come in for considerably less intemperate criticism than their 
American brethren.” 

No exercise of the contempt power has so little justification or is subject to so 
much abuse as that directed toward criticism not related to pending proceed- 
ings. This point has frequently been made by the American critics.** The ra- 
tionale for punishing abusive attacks upon the court is that they cause public 
dissatisfaction with the judiciary and the administration of justice, a result 
which discourages parties from bringing rightful claims to the courts, and ulti- 
mately leads men to take the law into their own hands.** The countervailing 


*8 McLeod v. St. tate [1899] A.C. 5 561. The court admitted, however, that convic- 
tion for scandalizing the court might be necessary in the colonies, but reversed on other 
grounds. 

*9 Reg. v. Gray, [1900] 2 Q.B. 36. The newspaper article, published the day a trial for the 
publication of indecent and obscene matter ended, strongly criticised the judge for a lecture to 
the press at the commencement of the trial not to reproduce any of the offensive literature. 


* Rex v. Editor of the New Statesman, 44 T.L.R. 301 (1928). Dr. Marie Stopes, an advo- 
cate of birth control, suffered a verdict against her in a libel action for suggesting that the 
Morning Post had suddenly refused to print her advertisements because of Roman Catholic 
influence. The New Statesman’s article said, “The serious point in this case, however, is that 
an individual owning to such views as those of Dr. Stopes cannot apparently hope for a 
fair hearing in a Court presided over by Mr. Justice Avory—and there are many Avorys.” 

*t State v. Shumaker, 200 Ind. 623, 157 N.E. 769, 162 N.E. 441, 163 N.E. 272 (1927) (Anti- 
Saloon League pamphlet charged that Supreme Court rule excluding evidence secured by un- 
lawful search and seizure set many prohibition violators free, and accused judges of “wet” 
sympathies); Campbell v. Jeffries, 244 Mich. 165, 221 N.W. 138 (1928) (charged that emi- 
nent domain case “smells to high heaven” because of high award and speed of decision); 
State v. Shepherd, 177 Mo. 205, 76 S.W. 79 (1903) (charged Supreme Court was owned by rail- 
roads) ; State v. Morrill, 16 Ark. 384 (1855) (charged bribery); cases cited 6 R.C.L. 513 (1915). 

= A campaign circular charging that the nomination of an opponent was “not a nomination 
at all but the appointment by a corrupt and rotten court” is contemptuous because “necessari- 
ly offensive, insulting and contemptuous . . . and is calculated to create disregard for judicial 
authority.” Lancaster v. State, 208 Ark. 412, 186 S.W. 2d 673, 675 (1945). Accord: Cormack 
v. Coleman, 120 Fla. 1, 161 So. 844 (1935). 

*3 Bryce, 2 The American Commonwealth 632 (3d ed. 1908). 


*4 Thomas, Problems of Contempt of Court 20, 35 (1934); Nelles and King, op. cit. supra 
note 3, at 543-53. 


*5 See Cobb v. State, 59 Ga. App. 695, 701, 2 S.E. ad 116, 120 (1939); Rex v. Davies, [1906] 
1 K.B. 32, 40 (1905). 
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argument holds that the only way for the courts to secure this admittedly de- 
sirable public respect is to earn it by the ability, impartiality and essential 
justice of their proceedings; that if the courts are inefficient or corrupt, the best 
thing to do is quickly to expose the evil in order to eliminate it.* Further, the 
temptation to abuse the contempt power, where the judge is both prosecutor 
and jury, is greatest when it is the judge himself, his colleagues, or his bench that 
has been attacked. 

Even prior to the first of the Supreme Court triumvirate of cases, the major- 
ity of states held that this branch of the contempt power violated constitutional 
principles of free speech.*’ Its abolition was made universal when the Supreme 
Court in the Bridges case categorically rejected “disrespect for the judiciary” as 
a substantive evil which would warrant any form of restriction upon speech.”** 


Il 


The strongest argument for limiting speech can be made with respect to those 
publications which interfere, or are likely to interfere, in some definite way with 
a pending trial.** “Legal trials are not like elections to be won through the use 
of the meeting-hall, the radio and the newspaper,”’** but to be decided only upon 
“evidence and argument in open court.”* In England, all publications “‘calcu- 
lated to obstruct or interfere with the due course of justice” are prohibited.* 


26 See Bridges v. California, 314 U.S. 252, 270 (1941); Storey v. People, 79 Ill. 45, 49 (1875). 
27 Note 9 supra. *8 Bridges v. California, 314 U.S. 252, 270 (1941). 


*° The question of when an action is pending for contempt purposes has engendered con- 
siderable discussion in the cases. The most extreme view holds that the matter is pending 
from the moment of arrest, Rex v. Clarke, 103 L.T.R. 636 (1910); or the hearing before the 
coroner’s juty, Rex v. Fleet, 1 B. & Ald. 379 (1818); or the filing of the complaint, Greenwood 
v. The Leather-Shod Wheel Co., Ltd., 14 T.L.R. 241 (1898); until the expiration of the time 
allowed for moving to rehear the decision of the highest appellate court, In re Nelson, 103 
Mont. 43, 60 P. 2d 365 (1936). It has been held contempt to hinder the work of a receiver 
appointed by the court pending an appeal of a partnership decision, Helmore v. Smith, 35 
Ch. D. 449 (1886); or to criticize trustees appointed under a will, Ex parte Jones, 13 Vesey, 
Jr. 237 (1806). Some authorities forbid comment which may prejudice the trial of closely re- 
lated actions. Ex parte Shuler, 210 Cal. 377, 400, 292 Pac. 481, 491 (1930) (“more or less inter- 
locked criminal actions”); State v. Shumaker, 200 Ind. 626, 157 N.E. 769 (1927) (criticism of 
court’s refusal to admit evidence secured by unlawful search and seizure might prejudice its 
disposition of appeals from additional prohibition convictions then pending). Contra: State v. 
Coleman, 347 Mo. 1238, 1260, 152 S.W. 2d 640, 649 (1941) (holds that the right to criticize a 
closed case cannot be denied merely because there are other cases pending which involve the 
same party or a similar issue). 

The liberal view ends the restriction after return of the jury’s verdict, Dallas v. Ledger, 
4 T.L.R. 432 (1888), and after the final disposition of any interlocutory matter. Pennekamp v. 
Florida, 328 U.S. 331 (1946) (quashing of indictments for insufficiency); Nixon v. State, 207 
Ind. 426, 193 N.E. sor (1935) (appointment of receiver); Storey v. People, 79 Ill. 45 (1875) 
(criticism of grand jury after return of indictment). Justice Frankfurter, speaking for the 
Supreme Court minority, feels that the question should be decided by the “substantial reali- 
ties” of the case. Bridges v. California, 314 U.S. 252, 303 (1941). 


3° Bridges v. California, 314 U.S. 252, 270 (1941). 
3* Patterson v. Colorado, 205 U.S. 454, 462 (1907). 
»# Reg. v. Gray, [1900] 2 Q.B. 36, 40. 
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The American courts follow rules couched in similarly broad terms, but they 
have been much more sporadic in enforcing them.+3 Perhaps in time the Ameri- 
can courts will devote more attention to protecting the administration of justice 
from interferences of this kind. If they do, the newly introduced clear-and- 
present-danger test will play a vital role in determining the limits of their power. 
In reconciling the opposing claims of the fair trial and free speech, the clear- 
and-present-danger test clearly favors the latter. In doing so, it treats all speech 
alike, whatever its purpose, or whatever the function it might perform. It 
can be questioned whether this is a realistic approach, inasmuch as the choice 
in the contempt area is not between free speech and some public convenience, 
but between “claims on behalf of freedom of speech [and] claims on behalf of 
liberties no less precious.”34 The clear-and-present-danger rule has been criti- 
cized for its failure to distinguish between speech which serves a public function 
and speech which is merely the exercise of a private right.5s The implication of 
such a distinction in the contempt area might be that public speech should be 
limited only when it creates a clear and present danger of severe interference, 
while speech which lacks a public function might be given less preferential treat- 
ment. The English law of contempt has used some notions of public speech to 
breach its otherwise solid wall of restraint. The public interest that no prosecu- 
tions be secret gives almost absolute protection to a fair and accurate report of 
all judicial proceedings even though such a report might interfere with the con- 
duct of the trial.2* Recognizing the public service performed by the press in ex- 
posing fraud and crime, English courts have made an exception to their other- 
wise strict limitation of the press in one particular situation. They hold that the 
person whose undesirable activities have been exposed will not be permitted to 
cut off all further publicity merely by bringing a libel action against the harass- 
ing newspaper.’? An advertisement to secure evidence in a pending cause is not 
contemptuous if published in good faith and not merely to prejudice the op- 


33 “{A]ny publication . . . which concerns a case pending in court, and has a tendency to 
prejudice the public concerning its merits, and to corrupt the administration of justice, or 
which reflects on the tribunal or its proceedings, or on the parties, the jurors, the witnesses or 
the counsel, may be visited as a contempt.” People v. Wilson, 64 Ill. 195, 213 (1872). Accord: 
State v. Edwards, 15 S.D. 383, 89 N.W. ro11 (1902); 6 R.C.L. so9 (1915). 


34 Frankfurter, dissenting in Bridges v. California, 314 U.S. 252, 282 (1941). 
38 Meiklejohn, Free Speech and Its Relation to Self-Government (1948). 


% Rex v. Davies, [1945] 1 K.B. 435, 446 (1945). One instance has been discovered in which 
the right to make a fair report was suspended temporarily. Where several defendants were 
tried seriatim for high treason, it was held contempt to publish a report of the trial of the 
first two before the trial of the rest began, in violation of the judge’s request not to do so. 
Rex v. Clement, 4 B. & Ald. 218 (1821). 


37 “The Court had to reconcile two things—namely the right of free speech and the public 
advantage that a knave should be exposed, and the right of an individual suitor to have his 
case fairly tried. The only way in which the Court could save both was to refuse an unlimited 
extension of either right. It became, then, a question of degree.” Rex v. Blumenfeld, 28 T.L.R. 
308, 311 (1912). Accord: Rex v. Editor of the Daily Mail, 44 T.L.R. 303 (1928); In re La- 

re, 18 T.L.R. 208 (1901). 
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ponent’s case.3* As an example of private speech, on the other hand, the English 
courts have been quick to suppress sensational reporting of criminal proceedings 
in which the only aim is to increase the journal’s circulation.** The adoption by 
American courts of the distinction suggested by these precedents will help to 
modify the otherwise rigid result of the clear-and-present-danger test. 
Turning to the trial side of the contempt problem, it can be seen that the 
publications which will interfere with the administration of justice are those 
which influence or obstruct the work of the persons who are an integral part of 
the judicial process—the judge, the parties, the witnesses and the jury. Who of 
these might be affected varies according to the different stages of the proceed- 
ings. A publication coming after the return of the indictment, the arrest, or the 
filing of the complaint might affect the parties (including the state prosecutor), 
the witnesses, and the prospective jurors. The selection of the jury reduces the 
indeterminate number of ‘‘prospective jurors” to twelve known persons who re- 
quire special immunization from outside interference. During the trial, parties, 
witnesses, judge, and jury need protection. Attention focuses upon the trial 
judge alone while he is considering sentence or judgment, or a motion for a new 
trial. On appeal, and until the last moment for rehearing has expired, the ap- 
pellate court becomes the object of possible influence. The English courts find 
contempt where there is the possibility of influencing any of these persons at 
any stage. Even beyond specific influence, any attempt to “prejudge” a a 
or to “‘prejudice the minds of the publick against . . . parties in causes,” is held 
contempt of court. The terms and spirit of the clear-and-present-danger rule, 
however, preclude such a broad approach. Specific evils must be found. 


The Supreme Court decisions have particular application only to publications 
directed solely at the judge.” In both Bridges v. Californias and Craig v. Har- 
ney the publication appeared while the trial judge was considering a motion for 
a new trial. The editorials in the Bridges companion case, Times Mirror Co. v 
Superior Court, urged the trial judge to give maximum sentences in a case then 


3* Plating Co. v. Farquharson, 17 Ch. D. 49 (1881); Butler v. Butler, 13 P.D. 73 (1888) 
(posters offering reward for evidence of wife’s illegitimate pregnancy might not have been 
contemptuous if bona fide and not an attempt to discredit her in pending divorce proceedings). 

39 Rex v. Bolam, Times (London) p. 3 (Mar. 26, 1949); Rex v. Evening Standard, 40 
T.L.R. 833, 836 (1924); Rex v. Clarke, 103 L.T.R. 636, 639 (1910). 


4 Rex v. Tibbits and Windust, [1902] 1 K.B. 77, 87; Rex v. Williams and Romney, 2 L.J. 
(O.S.) 30, 31 (K.B., 1823). 


# Read’s and Huggonson’s Case, 2 Atk. 469 (1742); Tichborne v. Tichborne, 39 L.J. 
(N.S.) 398 (Ch., 1870). 


# The offensive editorials in Pennekamp v. Florida, 328 U.S. 331 rag enneet 0 ines 
for quashing rape indictments because poorly drawn. The pub! lication could have been regarded 
as relating only to a closed matter, but the Court, ioulan tho uteaeal Sediele otas ta tee 
strongest light, treated the rape prosecutions as pending matters. It is difficult to see what 
the interference could be. Even Justice Frankfurter concurred. 


#3 314 U.S. 252 (1941). “4 331 U.S. 367 (1947). 
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under his consideration. In deciding that the various publications incurred no 
penalty, the Supreme Court ignored a distinction put forth by both American 
and English cases.“ No judge could be expected to say that he or his colleagues 
were, or might be, directly influenced to alter their decision by any publication. 
Yet many judges are willing to admit that some publications may exert the more 
subtle influence of disturbing the delicate balance of mind without which a calm 
perusal of the issues is impossible. “A timid man might be influenced to yield, 
while a combative man would be driven in the opposite direction.” *’ The Su- 
preme Court majority, however, omits any reference to the subtle disturbance, 
and assumes the only evil is the direct effect. It then shows that this latter effect 
is highly improbable, either because of the “firmness, wisdom, or honor” which 
must be assumed on the part of the judge,** or because the intimidation exists in 
the facts themselves and is not enlarged by the stating of them.+* Justice Frank- 
furter, dissenting, wonders that constitutional doctrine is made of ‘‘so question- 
able a psychological assumption.’’s* Nevertheless, the Court is clear on the point 
that no punishment for contempt will be allowed because of possible influence 
upon the judge, short of an actual threat or physical restraint.s* The majority’s 
position will forestall the cages, common in America, in which the judge’s chief 
motivation for exercising the contempt power is resentment at charges of 
venality or mediocrity.” In addition, it ends the suspension of comment at the 


45 314 U.S. 252, 271 (1941). 
# People v. Wilson, 64 Ill. 195, 214 (1872); Rex v. Davies, [1945] K.B. 435, 442. 
47 People v. Wilson, 64 Ill. 195, 214 (1872). 


#* Bridges v. California, 314 U.S. ae 273 (1941). “Judges are supposed to be men of forti- 
tude, able to thrive in a hardy climate.” Craig v. Harney, 331 U.S. 367, 376 (1947). 


« Bridges v. California, 314 U.S. 252, 278 (1941). 
8° Craig v. Harney, 331 U.S. 367, 393 (1947). 


s* Dicta implying some limitation on the breadth of the protection can be culled from the 
majority and concurring opinions. Bridges v. California, 314 U.S. 252, 277 (1941) (Black, J., 
for the Court: “On no construction, therefore, can the telegram be taken as a threat either by 
Bridges or the Union to follow an illegal course of action . . .”), Craig v. ene 
367, 376 (1947) Dougie, J, for the Court: ‘ “Conceivably a campaign could be so managed 
and so aimed at the sensibilities of a particular judge and the matter pending before him as to 
cross the forbidden line . . .”). Ibid., at 377 (Douglas: “But it contained no threat to oppose 
him n the campaign ifthe decision onthe merit was not overruled, nor any implied reward i 
it was changed . . .”). Ibid. (Douglas: “There was no demand that the judge reverse his posi- 
tion—or else”). Ibid. at 383 (Murphy, J, concurring: Se 
rare instance where the attack might reasonably cause a real impediment to the administra- 
tion of justice”). oeubilachsin dhntadhees Rishi tanbaity"eulopedtuanantandatastaie 
acting “except when misbehavior physically prevents proceedings from going on in the court, 
or occurs in its immediate proximity.” Ibid., at 391. 

% As in State v. Tugwell, 19 Wash. 238, 52 Pac. 1056 (1898). A lyrically insulting criticism 


frequent indications in the opinions that the personal feelings of the judges were aroused. 
Op. cit. supra note 3, at 545. 
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termination of the trial, and allows free discussion during the often lengthy 
period for appeals to higher courts.ss 

The application of the Supreme Court’s formula to the problem of influence 
upon the parties, witnesses and jury is necessarily speculative because the Court 
did not discuss these questions. The particular evil to be avoided where parties 
are concerned is that defendants will be influenced to compromise, and plaintiffs 
to abandon, their rightful causes.s‘ To avoid this danger the English cases hold 
that one branch of contempt is an abusive attack upon a party.ss The problem 
was thought particularly important with respect to stockholder derivative suits, 
which it is the policy of the law to encourage, yet in which the incentive of the 
individual! plaintiff is likely to be slight.s* Regrettably, no study has been dis- 
covered of instances in which a private plaintiff or defendant has settled or with- 
drawn his case because of an unfavorable press. A court presented with the 
question will have to decide whether the publication presents a clear and present 
danger of influence of this kind. 

The question takes a slightly different form where the party concerned is the 
public prosecutor. There seems no doubt that he is sensitive to newspaper com- 
ment, in securing indictments*’ as well as in prosecuting the trial. Borchard’s 
dramatic compilation of cases shows that many times one important factor in 
the erroneous conviction of an innocent man was the blind determination of the 
district attorney to convict.s* In his zeal he overlooked obvious weaknesses in 
his evidence, which a jury equally imbued with antagonism to the defendant was 
also unable to see. Newspaper pressure which so hardens the prosecutor’s mind 


that an innocent man is sent to his death is certainly an interference with the 
fair administration of justice. Whether it is an “extremely serious” interference, 
and under what circumstances its imminence is “extremely high,” are specula- 
tive questions which the courts may some day, with the help of psychologists, 
have to decide. 

The English cases suggest that excessive partisan publicity might discourage 
witnesses as well as parties, or at least influence the testimony they give.s* The 


53 For example, in the Sacco-Vanzetti case, fully six years elapsed from the entry of judg- 
ment in the trial court to the execution of the defendants. 

54 In re The William Thomas Shipping Co., Ltd., [1930] 2 Ch. 368, 376; In re Labouchere, 
17 T.L.R. 578, 579 (1901). 

55 Russell v. Russell, 11 T.L.R. 38 (1894); Read’s and Huggonson’s Case, 2 Atk. 469 (1742). 

% In re The William Thomas Shipping Co., Ltd., [1930] 2 Ch. 368. The guarantor of de- 
benture stock involved in the derivative action was held in contempt for a published inter- 
view which misstated the facts of the case and questioned the plaintiff’s motives. 

57 A Cleveland study reported that a newspaper campaign to clean up crime was always 
followed by an increased number of grand jury indictments, many of which were later dismissed 
for insufficient evidence. The Cleveland Foundation, Criminal Justice in Cleveland 544 (1922). 

8* Borchard, Convicting the Innocent xv (1932). 

% Rex v. Blumenfeld, 28 T.L.R. 308, 311 (1912); In re Labouchere, 17 T.L.R. 578, 579 
(1901); Greenwood v. The Leather-Shod Wheel Co. (Ltd.), 14 T.L.R. 241 (1898); Spurrell v. 
de Rechberg, 11 T.L.R. 313 (1895). 
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testimony of witnesses is a notoriously weak link in the judicial process, carefully 
hedged about with many safeguards. It is at this weakest point that the effect of 
publications is likely to be particularly disruptive, both because witnesses are 
easily discouraged from testifying, inasmuch as they often have no personal 
interest in the trial, and because memory seems particularly open to suggestion 
and external pressure. A common situation found by Borchard to result in 
erroneous conviction is false identity, especially where the accused was pre- 
sented for identification under circumstances strongly pointing to his guilt.“ 
Repeated publication of the defendant’s photograph might very easily influence 
crucial witnesses to identify him as the man they saw at the scene of the crime. 
The one English court which has considered the problem held the printing of a 
photograph to be contempt where identity is an issue.“ Merely to phrase the 
application of the clear-and-present-danger test to the witness problem suggests 
the difficulties the courts will face. They must find that the publication creates 
the clear and present danger of altering significant testimony which will affect 
the outcome of the trial. 

The English cases provocatively suggest that excessive public discussion 
might not only influence the parties and witnesses involved in the present ac- 
tion, but might also set a bad example which will discourage future plaintiffs 
from prosecuting, future defendants from contesting, or future witnesses from 
testifying.** Though the argument might have merit, it is difficult to see how the 
clear-and-present-danger test could reach any other result than to reject it. 

The possibility of influence upon the jury raises important and difficult prob- 
lems. Because of the drama of its role, and its importance in the criminal trial, 
which much of the agitation for limitation on the press seeks to protect, the 
jury is the keystone in the potential development of the American law of con- 
tempt. Particular questions involve whether the presumption of fortitude will 
apply, how the mind of the jury is prejudiced, what constitutes a “clear and 
present danger”’ of such prejudice, what role is played by community attitudes, 
and whether any distinction should be made before or after the jury is selected. 

The earlier discussion showed that the Supreme Court’s presumption of 
“stamina” and “ordinary fortitude” on the part of the judges virtually obliter- 
ates any possibility of their being swayed. It seems unrealistic to extend this 
presumption to the members of the jury. They are neither selected nor trained 
for their job. The attempt to employ the “blue ribbon” jury has received severe 

6 See Hutchins and Slesinger, Some Observations on the Law of Evidence—Memory, 41 
Harv. L. Rev. 860, 869 (1928). 

* Borchard, Convicting the Innocent xiii (1932). 


® Rex v. Daily Mirror, [1927] 1 K.B. 845. The court first suggests that the publication of 
the photograph is a contempt “where it is apparent to a reasonable man that a question of 
identity may arise,” but later states that the newspapers “take the risk.” Ibid., at 850. 


*% In re The William Thomas Shipping Co., Ltd., [1930] 2 Ch. 368, 374. 
% Authorities cited note 2 supra. 
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criticism in recent years. To equate the stamina of judges and jurors runs coun- 
ter to one of the basic assumptions of the law of evidence—that jurors must be 
protected from the undue prejudice of improper evidence upon which, however, 
the judge may safely pass.*s Yet a recent Maryland decision argues that not 
only are judges human like the rest of mankind, but “it cannot be denied that in 
every community there are citizens who by training and character are capable 
of the same firmness and impartiality as the judiciary. It is plainly a matter of 
degree.” This argument has the weakness that it assumes that only the firm 
and impartial citizens referred to are ever selected to sit on the jury. If adopted 
generally as a rule of law, the Maryland court’s view will effectively foreclose 
any significant protection of pending trials. 

The danger in publications discussing the trial is either that they will con- 
vince the juror one way or the other on the issues, or that they will introduce 
enough prejudice into his mind that he becomes incapable of giving impartial 
consideration to the evidence.’ What kind of statement is regarded by the court 
as sufficiently prejudicial will depend on psychological investigations and as- 
sumptions. Where the publication contains evidence which would be inadmis- 
sible in the trial itself, these still theoretical problems can be by-passed by 
adopting the assumption of the law of evidence that such prejudice or influence 
exists. The English courts,“ and some American, hold as a general proposition 
that the publication of any evidence which would be inadmissible in the trial is 
a contempt. A court might hold that it is a substantive evil if one or more jurors 


5 See 9 Wigmore, Evidence 501 (1940); Maguire, Evidence—Common Law and Common 
Sense 202 (1947). 


* Baltimore Radio Show, Inc. v. State, 67 A. 2d 497, 509 (1949), cert. den. 70 S. Ct. 252 
(1950). 

*7 One observation from a carefully controlled mock trial experiment was that “{eJarly in 
the trial many jurors reached a fairly definite decision, and . . . thereafter the effect of the 
testimony was merely to change their certainty.” Weld and Danzig, A Study of the Way in 
which A Verdict Is Reached by A Jury, 53 Am. J. of Psych. 518, 535 (1940). Newspaper com- 
ment which formed such an initial decision would very materially affect the outcome of the 
trial. 

* Rex v. Wealdstone News, 41 T.L.R. 508 (1925) (publication of information that de- 
fendant in libel action had deposited £50 with his solicitors as required by law held con- 

temptuous because it might influence jury on amount of damages); Rex v. Evening Standard, 

40 T.L.R. 833 (1924) (findings of amateur detectives); Rex v. Clarke, 103 L.T.R. 636 (1910) 
(confession, and the purchase of poison sometime before victim’s death); Rex v. Tibbits and 
Windust, [1902] 1 K.B. 77 (1901) (reports of Special Crime Investigator). 


** In Telegram Newspaper Co. v. Commonwealth, 172 Mass. 294, 52 N.E. 445 (1899), the 
newspaper was held in contempt for publishing the fact that prior to an eminent domain 
ing the town had offered $80 compensation but the property owner had asked $250. 
Evidence of offers and counter-offers during pre-trial negotiations is excluded from the trial itself 
both to encourage voluntary settlement and to avoid unduly influencing the jury on the amount 
of damages to award. The court in Woodbury v. Commonwealth, 295 Mass. 316, 321, 3 N.E. 
ad 779, 782 (1936), referred to the one rule of evidence which would not seem to be applicable 
to the contempt problem—the rule excluding evidence “related to collateral and extraneous 
issues. 
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read or hear about information the introduction of which into the trial itself 
would be reversible error.” The recent Maryland case, Baltimore Radio Show, 
Inc. 0. State, involved this problem.” Several Baltimore radio stations broadcast 
that a thirty-one year old Negro had confessed to the brutal stabbing of an 
eleven year old white girl in a city park, that he admitted to attacking a white 
woman in the same woods sometime previously, and that he had served eight 
years in prison for a series of stabbing attacks on women. The court discussed 
carefully the problem of the prejudicial effect of this evidence.” It pointed out 
that the introduction of a confession is reversible error only when it was not 
voluntarily made, and that the defendant’s confession was adjudged to have 
been voluntary.”? Again, the court observed that although evidence of past 
crimes is generally not admissible, there are many exceptions to this rule. More- 
over, the court insisted, the exclusion of evidence of past crimes is still a rule of 
evidence and not a constitutional right. The court’s treatment of the psychologi- 
cal assumptions of the two rules of evidence, relating to confessions and past 
crimes, was strict, but not illogical. Nonetheless, it can be questioned whether 
the admission of evidence of this kind does not constitute “disorderly adminis- 
tration of justice.” 

Once having decided that certain kinds of information or other statements 
are substantially prejudicial, there remains the question of when the danger 
that they will reach the jury is clear and present. The decision on this question 
will probably be based on such objective and sociological facts as the volume of 
circulation and the prestige of the publication, and even on a poll of community 
opinion. 

It is important to realize that the publication can affect the juror indirectly 
through the formation of community attitudes, as well as directly through his 
reading or being told about it. Community prejudice can be significant in in- 
fluencing parties and witnesses as well. A high degree of community antipathy 
permits change of venue. Mob domination of a courtroom is a denial of due 
process.”4 Borchard has noted several instances in which strong community hos- 


7 See discussion in 1 Wigmore, Evidence 394 (1940) of three tests for whether to reverse 
judgment because of the erroneous admission of evidence. Only the most stringent test would 
seem to apply to the contempt problem. 

7 Note 66 supra. Because of its relation to the jury problem, and because conviction in the 
trial court was entered under an apparently unique set of court rules defining contempt by 
publication which had operated successfully for ten years, this decision is probably the most 
important state application to date of the Supreme Court’s clear-and-present-danger test. 
Other relevant state cases are, Turkington v. Municipal Court, 85 Cal. App. 2d 631, 193 P. 
ad 795 (1948); Robinson v. City Court, 185 P. 2d 256 (1947); Bates v. State, 210 Ark. 652, 
197 S.W. 2d 45 (1946); Kirkham v. Sweetring, 108 Utah 397, 160 P. ad 435 (1945); 
v. State, 208 Ark. 412, 186 S.W. 2d 673 (1945); Graham v. Jones, 200 La. 137, 7 So. ad 688 
(1942). 

™ Note 66 supra, at 509-10. 

7% James v. State, 65 A. 2d 888 (1949). 


™ Moore v. Dempsey, 261 U.S. 86 (1923). 
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tility towards the accused was instrumental in securing an erroneous verdict of 
guilt.’ The clear-and-present-danger test with respect to community attitudes 
will be phrased variously according to the court’s definition of the “substantive 
evil” involved. Thus a publication will be found contemptuous which makes a 
fair trial improbable, highly improbable or impossible. The initial attitudes of 
the community and the circulation of the publication are relevant facts. But at 
the center of the analysis lie difficult sociological questions—to what extent do 
newspapers create community attitudes?—and psychological questions—to 
what extent do community attitudes affect the mind of the juror? The courts 
will have to rely on speculation from common experience to reach conclusions, 
until more reliable and specific studies are made than exist at the present time. 
An additional problem is raised with respect to possible influence of jurors 
which is not posed regarding parties and witnesses./Should any different test of 
contempt be applied before the jury is chosen than afterwards? Logically, the 
clear-and-present-danger doctrine seems to require a different test before selec- 
tion. First, as in the post-selection case, it must be decided that the matter 
would unduly prejudice one who reads or hears about it.” But secondly, it must 
be shown that the circulation of the publication is so great as to create a clear 
and present danger that the selection of twelve untainted jurors will be impos- 
sible.”” This is a much more stringent demand than the post-selection test re- 
quiring a clear and present danger that at least some of twelve known persons 
will be influenced.”* The alternative to using different tests before and after 
selection of the jury is to apply the post-selection test from the moment the case 
becomes “pending.” This is in effect the English practice.” It is an important 
reason why it is possible to select impartial jurors more rapidly in England than 


8 Borchard, Convicting the Innocent xviii (1932). 


7 With the possible addition of the factor that the prejudice will persist from the day of 
publication to the first day of argument before the jury. 


7 This appears to be the view taken by the Maryland court, for it cites approvingly cases 
which confront the question whether removal should have been granted because a fair trial was 
impossible in the locality. Note 66 supra, at 510-11. 


1 For example, assume that “clear and present danger” means an 80 per cent probability. 
Assume further that there are 100 persons qualified for jury duty in the town. Even if it be 
shown that on the average only 7 of the 100 people will be prejudiced by the publication, there 
is more than 80 per cent probability that at least one of twelve known jurors will be one of these 
7. Thus the probability that Juror No. 1 is one of the 7 is 7/100; that Juror No. 2 is one of the 
7 is 7/100; and so on. The probability that one of the twelve is one of the 7 is the sum of these 
probabilities, or 12 X 7/100, which equals 84 per cent. On the other hand, to show that it is 
80 per cent impossible to find twelve untainted persons out of the roo we must show that on 
the average the publication reached 85 of the 100, instead of only 7 of the 100 (100 minus 
85 is 15. 12/15 equals 80 per cent). 

7° A case becomes pending for contempt purposes at least after arrest on warrant. Rex v. 
Clarke, 103 L.T.R. 636 (1910). The “cardinal consideration [is] not that the case has begun, 
but that it is not at an end. . . . It is possible very effectually to poison the fountain of justice 
before it begins to flow.” Rex v. Parke, [1903] 2 K.B. 432, 438. 
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in America.** The English view seems to be the more sensible one. To follow it, 
however, is to abandon the clear-and-present-danger test for the pre-selection 
period.” Here, as with other difficulties raised by the precise application of the 
clear-and-present-danger test, the letter of the rule might well be modified in 
deference to legitimate demands in favor of the fair and orderly administration 
of justice. 


8 Robbins, The Hauptman Trial in the Light of English Criminal] Procedure, 21 A.B.A.J. 
301 (1935); Lawson and Keedy, Criminal Procedure in England, 1 J. Crim. L. & C’gy. 595, 
748, at 611 (1911). The American examination of prospective jurors on voir dire is of dubious 
value in eliminating prejudice. See the caustic observation of the trial judge in the Baltimore 

case: “Well, now, it hardly seems necessary for the Court to say to men who are experienced 
is ths teal od fury colin Sle Get y Chass Weliehdie Cotechel echod Gpenqpneiive juner Glailer 
he had heard a radio broadcast to the effect that his client has confessed to this crime or that 
he had been guilty of similar crimes, he would by that act be driving just one more nail into 
James’ coffin.” Maryland v. Baltimore Radio Show, Inc., 70S. Ct. 252, 254 (1950). 


« Unless the “substantive evil” is redefined as, for example, that twelve impartial jurors 
cannot be selected by ordinary voir dire methods. 
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Primer of Intellectual Freedom. Edited by Howard Mumford Jones. Cam- 
bridge: Harvard University Press, 1949. Pp. xv, 191. $2.75. 

In one sense it would be difficult not to be enthusiastic about this book. It is 
an anthology’ of important writings on free speech and intellectual freedom in 
- the Anglo-American tradition, and thus poses for review purposes something of 
the problems that, I imagine, would be raised by a new edition of Hamlet. 
Would one comment once again on Hamlet or merely on the advances made in 
the new edition over prior editions? 

The editing achievements can, I think, be disposed of quickly. It is perhaps 
unfortunate that the small but useful function of gathering well-known and 
fairly accessible items and putting them conveniently and inexpensively under 
a single cover has to appear, because of modern publishing habits, in the format 
of a name book. In any event Professor Jones has kept his role to a minimum. 
He has selected fifteen items, edited them slightly, added one paragraph intro- 
ductions that are largely a statement of the factual occasion calling forth the 
particular item, and has introduced the book with a short popularized state- 
ment of the issues today, which is dated happily July 4, 1949. The items are ar- 
ranged in reverse chronological order starting with five very current items and 
going back through time to Bacon. I can offhand think of no persuasive reason 
for this sequence since one of the fascinations of such a compilation is to listen 
for the echoes of the early writers in the contemporary rhetoric. Perhaps it was 
the desire to catch the reader’s attention with the immediacy of the issues. 
Finally Professor Jones has added the title and thus leaves as a challenge the 
label, Primer; if these are the materials for a primer on intellectual freedom we 
can only hope that some day Professor Jones will indicate what would be the 
content of the advanced courses. 

The selection of the materials is good. There are the inevitable Milton, Jef- 
ferson, Mill, Holmes, and Chafee and these occupy close to half of the total 
pages. There is the interesting essay of Walter Bagehot, The Metaphysical Basis 
of Toleration. There are the five current statements; that of Chancellor Hutchins 
before the Broyles Commission needs no recommendation in these quarters, and 
that of Grenville Clark in answering an irate Harvard alumnus is also good to 
have preserved in book form. 

Finally there are three essays somewhat tangential to the political theme of 


* Professor Jones, who is a member of the English faculty at Harvard, calls his volume a 
casebook. This may suggest something about the pervasive influence of Langdell at Harvard 
in 1949. 
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free speech, but within Professor Jones’ title. John Morley’s /niellectual Responsi- 
bility and Political Spirit centers on the responsibility of the individual to himself 
to think matters through regardless.of the advisability of voicing them or of the 
impracticality of realizing them in action. A chapter from Karl Pearson’s Gram- 
mar of Science is exuberant about the potentialities of free scientific inquiry and 
defends it vigorously against its chief enemy, which turns out not to be the state 
or society, but metaphysics and philosophy. And the first piece in the sequence 
is an excerpt from Bacon’s Advancement of Learning in praise of the dignity of 
learning, a refrain which Milton picks up in defending, as part of his argument, 
the utility of promiscuous and wide reading. Thus, the reader is likely to find 
along with several old friends some items he has not hitherto read and will be 
grateful for. 

Any such collection necessarily leaves out items others would have included. 
My own chief regrets are the absence of Socrates, Thoreau, Brandeis, and, as- 
suming publishing amenities would have permitted use of so recent a book, 
Meikeljohn. And it might have been well if Professor Jones had seen fit to in- 
clude a few men less enthusiastic about the merits of free speech. 

While the content of the book is thus not quite limited to the political aspects 
of free speech, Professor Jones makes clear that he intends the book as a touch- 
stone on issues of the day such as the Un-American Activities Committee, the 
Communist teacher, and legislation against subversives. Although there appears 
to have been too much effort to give the book a contemporary and topical look, 
it will serve well its avowed purpose. And it will do more, since the abiding value 
of any such collection is in its invitation to think through again its problem. 

It is here that the book has special relevance to the lawyer and the student 
of law. It can stand being said again that the one specialty all lawyers should 
have is that in the basic civil liberties, and of these free speech is perhaps the first. 
It is questionable whether any law school has as yet given the matters a suffi- 
ciently central place in its curriculum. In fact the free speech issue is in many 
ways a touchstone too for issues of legal education. It compels the conclusion 
that matters other than those judged by the incidence of litigation or the cur- 
rent interests of the bar, important as these are, must be prominently included. 
It affords an easily accessible instance of how a legal problem integrates with 
other disciplines, such as those of Mill, Milton, Bagehot. It affords an equally 
good instance of how the legal problem almost imperceptibly slides into ques- 
tions of society pressures and of sanctions other than those of the state. And 
at a time when we are jittery about explicit value judgments, it suggests that we 
can, however mysterious or unsatisfactory the value making process may ap- 
pear to be when viewed abstractly, find on particular issues such as this rational, 
or at least deeply satisfying, preferences. 

The lawyer and the law are also in a position to make an essential contribu- 
tion to free speech, one suggested by the limitations both of this treatment and 
Mr. Meikeljohn’s. I do not mean the great practical contribution of being the 
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spokesman at critical times as was Mr. Hughes or Mr. Willkie. I mean simply 
that the legal experience adds something to the theoretical problem itself. First, 
it adds a note of conservatism because to the lawyer the line between speech 
and action does not appear so firm; it is no accident that the clear and present 
danger formula has its roots in notions of attempt in criminal law. But, second, 
it adds a compensating caution about the wisdom of regulation through law 
since it is the lawyers’ special province to realize that there are special difficulties 
in framing laws with precision in this area, that speech is more ambiguous than 
action, that a “penumbra”’ theory of legislation should not apply to basic liber- 
ties, and that not only are laws regulating speech too likely to catch persons 
other than those intended, but also they are too likely to deter persons other 
than those intended. Finally it is only in the day to day experience of the law 
that the complexities of application of the principle are felt whether it be an issue 
of obstructing the draft, obscenity, teaching the overthrow of government by 
force, postal subsidies, sound trucks, group defamation, contempt, picketing, 
regulation of radio, fighting words, the Taft-Hartley affidavit, or immigration. 

It is the lawyer too who should report to the community on the current scope 
of constitutional protection. The fact that the basic free speech precedents are 
not scrutinized often enough by the hard headed technicians has perhaps oc- 
casioned undue applause as to the probable meaning of the judicial tradition. In 
this connection Mr. Meikeljohn’s challenge to “clear and present danger” was 
most salutary.? I do not think that a dispassionate reading of the Supreme 
Court precedents, read as other cases are read, affords any grounds for great 
congratulation on the way the First Amendment has withstood fire.’ 

This is not the place for an analysis of the complexities of free speech today, 
but the materials in the book, of course, raise a host of considerations that press 
for attention. Is the issue of the wisdom of regulating speech simply the issue of 
regulating any conduct or does speech demand an immunity from regulation 
not claimed for other conduct? And if so, what is the distinctive characteristic 
of speech? The best answer, I think, is found in Mill’s refutation of the argu- 
ment that regulation of speech carries no greater assumption of infallibility 
than does the regulation of anything else. Do we believe that truth wins out in 
a fair fight; and.if we do not claim to know whether it does or not, can we still 
defend free speech? Is Bagehot right that once force is brought in we substitute 
a game of chance for a game of logic? Can free speech be analyzed apart from a 
political theory, in particular a theory of democracy? Must we be making some 


* Mr. Chafee makes an effective defense of the test and Justice Holmes and Mr. Chafee. 
Review of Meikeljohn, Free Speech: And its Relationship to Self Government, 62 Harv. L. 
Rev. 891 (1949). 


3 I doubt whether even Mr. Chafee’s superb book corrects this, although it is a first rate legal 
analysis. Mr. Chafee’s enthusiasm for Holmes is so contagious, his sense of how much worse 
things could be and have been is so perceptive, and his style is so delightful, that we end up 
feeling very good about the whole thing. 


4It is a strength of Mr. Meikeljohn’s analysis that the case for free speech is directly tied 
to a theory of self-government. And Mill and Bagehot seem to’have had a similar dependence 
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assumptions about the minimum intelligence and good will of the audience 
which is to be allowed to hear; and if so, do not all positions on free speech turn 
on the size of the elite that is permitted to hear everything? Does not a totali- 
tarian government also use a clear and present danger test? Is the case for free 
speech ultimately that it is a necessary evil, or is error itself of affirmative value? 
Is not the controversy in a particular instance more about the degree of danger 
in that instance thah about the degree of danger demanded by the principle? 

The last question suggests one final and disturbing point. Why are the de- 
fenses of free speech, even the coolest of them, so rhetorical?s The point is dis- 
turbing because it suggests that this apparently secure value judgment may be 
hard pressed after all. It arises perhaps from the familiar dilemma that no one 
seeks to protect all speech, and yet we wish to give it a significantly distinctive 
degree of protection. In the attempt to protect our jposition from those felt to be 
less tolerant, there is the disposition to retreat into epigram and exhortation in 
stating the principle and the tendency to win handily all cases except those 
which in fact arise. 

This book, however modest the editorial task it performs, is welcome and 
useful because it makes more accessible important materials on what will al- 


ways be one of the best of issues. 
Harry KALVEN, JR.* 


Courts on Trial. By Jerome Frank. Princeton: Princeton University Press, 


1949. Pp. xii, 441. $5.00. 

A few years ago, a learned layman asked a serious-minded lawyer friend if he 
could give him a quick definition of the “judicial process.’’ The lawyer obliged 
by defining it as ‘the ascertainment of the facts in a legal dispute, and finding 
and applying to them the appropriate rule of law.” “That,” countered the lay- 
man, with a facetious twinkle, ‘is 50% more than one of your distinguished col- 
leagues would care to admit. For I have just finished reading Jerome Frank’s 
Law and the Modern Mind in which he contends that the ‘rule of law’ is always 
so uncertain that it can never be found. Therefore, I take it, the ‘judicial proc- 
ess’ is just the ascertainment of ‘facts’!”’ 

I wonder what the layman would say if he read Jerome Frank’s latest book, 
Courts on Trial, in which it is now contended that facts in a legal dispute are so 
uncertain that they can never really be found. ‘“My goodness,” he might be 


in mind. On the other hand Milton is able to make a brilliant defense without recourse to the 
role of speech in the democratic process, despite the fact that he appears to regard the mass of 
mankind unflatteringly. Chafee questions whether Meikeljohn does not push this so far as to 
undermine the protection of scientific and artistic speech, which is without political signifi- 
cance. 

5 The Areopagitica remains the arsenal for rhetorical arguments. We find repeated today 
such refrains as that we are copying our enemies; the regulation is an insult to the country, 
the youth, the teaching profession; the regulation is impractical; that a first step here will lead 
at once to a hundred others, etc. 


* Associate Professor of Law, University of Chicago Law School. 
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prone to remark, “first ‘law,’ and now the ‘facts’! Is there nothing left of the 
‘judicial process’?”’ 

Of course, this is all exaggerated, but beneath the caricature of any exaggera- 
tion is an underlying grain of truth. 

Judge Frank’s present concern is with the spuriousness of “fact” determina- 
tions by trial courts—a seemingly inherent condition which arises out of the 
“subjective” nature of “fact finding.’ To him, “the trial court’s facts are not 
‘data,’ not something that is ‘given’; they are not waiting somewhere, ready 
made, for the court to discover, to ‘find.’ More accurately, they ate processed by 
the trial court—are, so to speak, ‘made’ by it, on the basis of its subjective re- 
actions to the witnesses’ stories.’”’ To be sure, says the author, “facts” as they 
actually happened have been “twice refracted” —first by the witnesses, and sec- 
ond by the judges, who themselves are witnesses of what goes on in the court- 
room. “Thus we have subjectivity piled on subjectivity.” “A trial court’s find- 
ing of fact is, then, at best, its belief or opinion about someone else’s belief or 
opinion.” And when this “belief or opinion”’ is based upon a “mistaken’’ view 
of the credibility of witnesses, on false impressions made on the judge and jury 
by the irascible or overscrupulous, it is obvious that a miscarriage of justice re- 
sults. For even assuming that it is possible to ascertain “the correct legal rule” 
applicable to a situation (a view to which Judge Frank has at last openly sub- 
scribed), what if the trial court applied such a “rule’”’ to the “‘wrong facts’’? 
“Then,” according to Judge Frank, “injustice results fully as much as if the 
court had applied an incorrect rule to the actual facts.” 

To allude to a “mistake about the facts,” or “wrong facts,’’ would seem to 
imply a standard of correctness as to the facts; otherwise the terms would have 
no meaning. Judge Frank, however, states that ‘‘no means . . . have as yet been 
discovered, or are likely to be discovered, for ascertaining whether or to what 
extent the belief of the trial judge about the facts of a case corresponds to the 
objective facts as they actually occurred, when the witnesses disagree, and when 
some of the oral testimony, taken as true, will support the judge’s conclusion. 
In other words, in such a case there is no objective measure of the accuracy of a 
judge’s finding of the facts. There exists no yardstick for that purpose.” But if 
this be true, there would be no valid basis for Judge Frank ever asserting that 
the “facts” in any such case were ever “wrong”’ or “mistaken.” Better yet, how, 
on the basis of this assumption, could one take seriously some of the author’s 
suggested reforms—that we encourage the use of experts to testify concerning 
the “detectible fallibilities of witnesses,” that trial judges publish “findings of 
fact,” that “fact-verdicts’”’ be required in jury trials. For without any test of 
the accuracy of facts, how can one, in such a case, ever judge a witness to be 
“fallible”; and why bother with “findings” or “fact-verdicts’”’? If the premise 
(the absence of any objective yardstick) is correct, these conclusions (in the 
form of recommendations) must fall; if the conclusion is correct, the premise 
must fall. 


j 
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Perhaps the difficulty of Judge Frank’s position may be obviated by a re- 
examination of his major premise. It is true, as he points out, that the “facts” 
with which a trial court deals are in the past, and can never be recovered for the 
purpose of verifying the hypothesis that had been inferred from them. One can- 
not, for example, roll back the past to test conclusively the finding of “fact” that 
a plaintiff lost his leg because the railroad failed to repair a defective brake on a 
freight car. Proof in such a case, in the nature of things, must be by probable 
inference from the present: from written documents the authorship or authen- 
ticity of which may often be in question, from oral testimony of witnesses whose 
veracity may often be in doubt. But Judge Frank insists that proof by probable 
inference is purely “subjective”—indeed, “probability” is merely a “feeling” 
and, as such, “varies from man to man.” Of course, if this is so with respect to 
the ascertainment of past facts in trial proceedings, it must also be so with re- 
spect to all of history. For the domain of history obviously is with the past. One 
cannot completely and conclusively prove that Roosevelt was President of the 
United States, because the past cannot be re-created for the test. But surely 
Judge Frank would not contend that proof of this “fact” by probable inference 
from present evidence was “‘subjective,” and varied “from man to man.” To 
do so would deny any semblance of authenticity to any historical data—in- 
cluding the data to which Judge Frank himself so eruditely alludes throughout 
his book. 

To be sure, many inferred past “facts” are deceptive, but this does not mean 
that there are no methods at ali for exposing a hypothesis concerning “‘facts’’ to 
critical objective evaluation. The canons of evaluation are ex necessitate rei 
based on probabilities, but to the extent that they aid in reducing the margin of 
probable error, the arbitrariness of purely “subjective” judgment is reduced. 
There are calculable consequences which a past event may have in the present: 
for example, the receipt of a reply would probably confirm the inference that a 
letter was written. Events may be described by a witness that contradict well- 
established principles of the natural sciences. There is the probability that hon- 
est, competent witnesses will be consistent with themselves. These and other 
canons, based on human experience, surely are available to reduce the arbi- 
trariness of a judgment left solely to “subjective” chance. As for the observa- 
tion that “probability” is merely a “feeling,” Judge Frank should ponder care- 
fully the views of two distinguished students of logic and scientific method: 
“Questions of probability, like questions of validity, are to be decided entirely 
on objective considerations, not on the basis of whether we feel an impulse to 
accept a conclusion or not.” 

Shorn of the excesses of nominalism and psychiatric lore, Judge Frank’s Lew 
and the Modern Mind did a great deal to awaken students of the law from a state 
of ivory-towered stupor; it illuminated many unexplored realities behind legal 
processes. Shorn of the excesses of “subjectivism,” his Courts on Trial does a 

* Cohen and Nagel, An Introduction to Logic and Scientific Method 157 (1934). 
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first-rate job of spotlighting a neglected area surrounding one of our most im- 
portant institutions of law—the trial court. His plea is that greater attention be 
given to the “fact-finding” procedures in legal controversies. He points to the 
grave injustices that arise not only from the use of faulty procedures, but 
also from the inability of those with limited resources to cope with them. His 
sugpeeted reforms in legal education and trial court procedures—aimed at facing 

“courthouse realities”—merit the serious consideration of all of those who are 
interested in cleaning up the debris of our own back yard before being con- 
cerned about the lack of democracy abroad. 

Jutrus Conen* 


The Law of Real Property, Vol. I. By Richard R. Powell. New York: Mat- 
thew Bender & Company, 1949. Pp. xiii, 792. $16.50. 

This is the first volume of a five-volume treatise on land law. Those who as 
students, colleagues, American Law Institute associates or otherwise know 
Professor Powell, his industry, his keen intellect, his lack of prejudice and ac- 
cessibility to new ideas, will expect great things of these books. When a man of 
this kind has devoted himself for so many years to the study and incidental 
practice of land law, it is appropriate that he should be recognized as this coun- 
try’s master of that important field of the law. One is curious, then, to see what 
the master can do with the subject. Is the subject such that it is susceptible of 
masterful treatment? 

The philosophical discussion in Chapter 2 of the Social Evolution of the In- 
stitution of Property is well done. It leaves with lawyers an admonition that they 
have an opportunity and a responsibility in relation to the constantly changing 
concepts of property, to shape them for the good of society. It is likely, however, 
that in the future as in the past, the lawyers’ part will be to set brakes against 
the pressures for change that are exerted by others, to keep the changes from 
coming too fast. 

Chapter 3, English Background on Land Tenure, probably makes as vivid as 
possible in a short treatment the way in which land tenure operated and de- 
veloped in England from the time of the Conquest down to the beginning of our 
American land law. This is interesting history, is something which a cultivated 
lawyer should know, at least superficially, and is always given some space in a 
treatise on land law. I doubt, however, that it has had any substantial effect 
upon American land law. The interests which are permitted and recognized at 
the present time are the interests which the practical needs of our situation 
called for. It is not surprising that those interests coincide, in many respects, 
with those in historical England, or with those in other developed countries, 
historical or modern. 

The treatment in Chapter 4, on pages 73 to 93, of the economic, political, so. 


* Professor of Law, University of Nebraska. 
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cial and religious agitations which were going on in England at the time of the 
colonization of America is most interesting. 

The description in Paragraph 37 regarding the medieval system of land ten- 
ure agriculture in England leaves one with a sort of “Once upon a time” impres- 
sion. Our agricultural proconsuls at their outposts in Southern Germany in 1950 
would understand these medieval practices because they are still followed today, 
and if they are, as our author says, “grossly inefficient” we, for humanitarian 
and tactical reasons make up the deficit. During the brief honeymoon period 
of the Occupation when the four victorious powers were constantly sitting in 
conference to determine how to remou}d German law, agriculture, etc., the ques- 
tion whether land-holding should be restricted to units large enough to be “effi- 
cient, economical, family size” farms, or whether the cave dwellers in the ruins 
of the cities should be permitted to scratch a living, even though a very poor 
one, from some little piece of farm land, was an acute one, both to the Germans 
and to the allies. Our outposts all over the world are, no doubt, giving our repre- 
sentatives a rare opportunity to study and appraise strange methods of land 
holding and tillage. It may be that these methods are of greater immediate im- 
portance to us today than those of medieval England. 

Beginning on page 93 we have, after a brief introduction, some two hundred 
and fifty pages of historical treatment of the origins of the land law of all the 
states and territories. The fullest treatment is given to Virginia and Massachu- 
setts, the former having been a commercial proprietorship and the latter what 
the author calls a theocracy. The treatment of each of the states is, so far as I 
know, something quite new in a book of this kind. The history is, of course, 
interesting. My impression of this part of the book is that it should not have 
been included. If a lawyer has an intellectual curiosity about the early history of 
some state, other than his own, he can get from a history book or an encyclo- 
pedia most of the history here found, and much not here found. So far as his own 
state is concerned, he will usually want a much fuller historical treatment than 
the one here given. The citation in these historical sketches, of the cases, many 
of them not relating to land, in which the courts have decided that English 
common law or early English statutes are or are not the law in particular states, 
will not be very valuable to the practitioner. As to his own state, he already 
knows or can readily find these cases; and he would not naturally go to a treatise 
on real property to find them, whether for his own state or some other. 

After reading the history and origins of the land law of the different states, 
one gets the feeling that that history has had very little to do with the shape 
which that law has taken. It is essentially the same in all the states. Striking 
variations which do exist are the result of such rather accidental things as the 
preparation of the Field Code at about the time when some pioneer state was 
looking about for some ready-to-wear legislation. 

Part II, Capacity to Hold and to Deal with Interests in Land, contains an 
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excellent treatment of the problems of aliens in land law. This question is time- 
ly, because of the outlook which the Supreme Court of the United States has on 
the question of equal protection of the laws, and because of the serious inter- 
national consequences which may flow from one or another treatment of aliens. 
Beginning on page 405, the capacity of Indians is treated. This material will be 
valuable to the lawyers in the considerable number of states where land titles 
must be traced through Indian tribal or individual ownership. 

The material on the capacity of married persons, pages 429 to 460, seems to 
be what is contained in all sizeable books on real property or domestic relations. 
The four pages devoted to infants contains, of course, nothing new. Then follow 
brief treatments of the capacity of mental incompetents, and felons. 

Chapter 7 in Part IT deals with the capacity of natural persons as unincor- 
porated groups, such as clubs, churches, joint stock companies, business trusts 
and partnerships; Chapter 8 with the capacity of private corporations in land 
transactions, and Chapter 9 with the capacity of individuals or corporations to 
act as fiduciaries in land transactions. Chapter 10 gets into new ground in its 
discussion of the now important activities of the nation, the state, government 
corporations, foreign nations, The United Nations and other international or- 
ganizations in acquiring and managing land. 

Because of the nature of the subject matter itself, it does not require a Rich- 
ard Powell to write a book like this. Nothing of importance has happened in the 
law of real property since other large treatises were written. What little has hap- 
pened in any particular state is well known to the conveyancing bar of that 
- state. I have, however, no doubt that Volume I is not much more than an in- 
troduction to a treatise, the subsequent volumes of which will be done as well 
as anyone could possibly do them. There is probably no present place in real 
property writing for the indignant moralizations of a Wigmore; though Gray, in 
his essay on restraints on alienation thundered very convincingly, though with- 
out much effect upon the courts. The teacher of property can hold the interest 
of his class by his dialectic skill, and because of the rather sharp drawing of lines 
of which the subject is susceptible. But when it comes to writing books for prac- 
titioners of property law, who want the law set down for them, when the writer 
has set it down he is through. And that fact does not leave room for a very great 
difference between the book of a master and that of a lesser writer. 


J. Warren Mappen* 
* Judge, U.S. Court of Claims. 
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